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WU< , l MAT 25 W J Qj^, 

F ^* " ' PATENT 

4450-0358P 

IN THE U.S. PATENT AND TRADEMARK OFFICE 

Applicant: Chiradeep VITTAL et al . Conf . : 9959 

Appl. No.: 10/027,916 Group: 2872 

Filed: December 20,2001 Examiner: Unknown 

For: SYSTEM TO OPTIMIZE RECEIVED POWER IN AN 

OPTICAL NETWORK 

REVOCATION OF POWER OF ATTORNEY, SUBSTITUTE POWER 
OF ATTORNEY, AND CHANGE IN CORRESPONDENCE ADDRESS 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

The Assignee of the above -identified patent application, 
CIENA Corporation having a business office at 1201 Winterson 
Road, Linthicum, MD 21090, as evidenced by the enclosed 
Certificate Under 37 C.F.R. § 3.73(b) showing chain of title, 
hereby revokes any and all previous powers of attorney for the 
above- identified patent application or issued patent, and hereby 
appoints the practitioners at CUSTOMER NO. 02292 (BIRCH, STEWART, 
KOLASCH & BIRCH, LLP) as the attorneys of the Assignee to receive 
all correspondence relating to the above- identified application 
or patent and to transact all business in the United States 
Patent and Trademark Office connected therewith, with full power 
of substitution and revocation, and the Assignee ratifies any act 
done by the Assignee's attorneys in respect of this patent. 



1) 



Application No. 10/027,916 



The new correspondence address is: 

BIRCH, STEWART, KOLASCH & BIRCH, LLP or Customer No. 02292 
P.O. Box 747 

Falls Church, VA 22040-0747 
(703) 205-8000 

The undersigned (whose title is supplied below) is empowered 
to sign this Revocation and Substitute Power of Attorney on 
behalf of the Assignee. 

I hereby declare that all statements made herein of my own 
knowledge are true, and that all statements made on information 
and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or 
imprisonment, or both, under Section 1001 of Title 18 of the 
United States Code, and that such willful false statements may 
jeopardize the validity of the application or any patent issued 
thereon. 





Russell B. Stevenson, Jr. 



Enclosure : 



Typed or printed name 

Senior Vice President 
General Counsel & Secretary 

CIENA Corporation 

Title 

Certificate Under 37 C.F.R. § 3.73(b) 
showing chain of title. 

(Rev. 02/18/2004) 



2 




PATENT 
4450-0358P 



IN THE U.S. PATENT AND TRADEMARK OFFICE 

Chiradee VITTAL et al . Conf . 9959 

10/027,916 Group: 2872 

December 20, 2 001 Examiner: Unknown 

SYSTEM TO OPTIMIZE RECEIVED POWER IN AN 
OPTICAL NETWORK 



CERTIFICATE UNDER 37 C.F.R. § 3.73(b) 
SHOWING CHAIN OF TITLE 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



Sir: 



CIENA Corporation, a corporation certifies that it is the assignee 
of the patent application or issued patent identified above by- 
virtue of either: 



A. □ An assignment from the inventor (s) of the patent 
application or issued patent identified above. The 
assignment was recorded in the Patent and Trademark 

Office at Reel , Frame , or for which a copy 

thereof is attached. 



- OR - 

B. S A chain of title from the inventor(s), of the patent 
application or issued patent identified above, to the 
current assignee as shown below: 



1. From: ONI SYSTEMS CORPORATION 
To: CIENA Corporation 

The document was filed in the Patent and Trademark 
Office on March 8, 2 004, for which a copy thereof is 
attached. 



Appl. No. 10/027,916 



2 . From : Chiradeep VITTAL and Gopesh GARG 
To: ONI SYSTEMS CORPORATION 

The document was recorded in the Patent and Trademark 
Office at Reel 12791 , Frame 455-457. 



□ Additional documents in the chain of title are attached. 

Li Copies of assignments or other documents in the chain of 
title are attached 

The undersigned has reviewed all the documents in the chain 
of title of the patent application or issued patent identified 
above and, to the best of undersigned's knowledge and belief, 
title is in the assignee identified above. 

The undersigned (whose title is supplied below) is empowered 
to sign this certificate on behalf of the assignee. 

I hereby declare that all statements made herein of my own 
knowledge are true and that all statements made on information and 
belief are believed to be true; and further that these statements 
were made with the knowledge that willful false statements and the 
like so made are punishable by fine or imprisonment, or both, 
under Section 1001 of Title 18 of the United States Code and that 
such willful false statements may jeopardize the validity of the 
application or any patent issued thereon. - 




Russell B. Stevenson, Jr. 



Typed or printed name 



Senior Vice President 
General Counsel & Secretary 
CIENA Corporation 



Title 



(Rev. 02/08/2004) 
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i Atty. Docket No.: 4450-0359P 

Page 1 of 1 




RECORDATION FORM COVER SHEET 


j ^ * 

v . 


j To the Director of the U.S. Patent and Trademark Office: 

Please record the attached original documents or copy thereof. 


l^jS^3f?onveying party(ies): 
ONI SYSTEMS CORPORATION 

Additional name(s) of conveying party(ies) attached? 

□ yes Kno 


2. Name and address of receiving party(ies) 
Name: CIENA Corporation 
Internal Address: 

Street Address: 1201 Winterson Road 
City: Linthicum State: MD ZIP: 21090 
Country: USA Postal Code: 
Additional name(s) & address(es) attached? U YES |2<J NU 


3. Nature of conveyance: 

□ Assignment 13 Merger 
Execution Date: June 21, 2002 


4. Application number(s) or patent number(s): 

If this document is being filed together with a new application, th 

A. Patent Application No(s). 
10/161,217 
09/933,991 
09/855,822 
10/027,916 

Additional numbers attac 


e execution date of the application is: 
B. Patent No.(s). 

hed? □ YES E3 NO 


5. Name and address of party to whom correspondence 
concerning document should be mailed: 

Name: BIRCH; STEWART, KOLASCH & BIRCH, LLP 
Street Address: P.O. BOX 747 

City: FALLS CHURCH State: VA ZIP: 22040-0747 
Country: USA 


6. Total No. of applications/patents involved: four (4) 


7. Total fee (37 C.F.R. § 3.41): $160.00 
[3 Enclosed 

[3 Authorized to be charged to deposit account, 
if no fee attached. 


R Deposit account number: 02-2448 


(Attach triplicate copy of this page 
if paying by deposit account) 


DO NOT USE THIS SPACE 


9. Statement and signature. 

Michael R.Cammarata, #39,491 ^X/''^ March 8,2004 
NameofPersonSigningAleg.No. ' Signature ^ aie 


Total number of pages including cover sheet, attachments, and document: sixty (60) 



MRC/kpc 
(Rev. 02/13/2004) 




Papers Red herewith on: 
DOCKET NO.:^ia2 
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□ New Application with Transffiitt 
□Utility □ Design OC1P 

□ Filing Under 37 CFR 1.53(b) 

□ Ring Under 37 CFR 1.53(d) (CP/ 

□ Ring Under 37 CFR1.114(RCE) 




□ Combined Declaration & Power of ) 
^Assignment / Cover Letter (m&t 
'□Letter to Official Draftsman ' - a ... 

□ Drawings Sheets OFormal Olnformal ORed-lnk 

□CompietionofR'^ 

or Formalities Letter and Executed Declaration 

□ Priority Document(s) / Cover Utter, No. Doc . 

□ Amendment " 
□ TransmtlUr 

□ Response. 



□ Urge Entity □ Small Entity 



LJ MBSpwu* — 

□ Information Disci Stmnt PTO-1 449(s) 
□Notice of Appeal 



□Appeal Brief 



„ref(s) 



□Notice of Appeal ^ v 
n i ottop , 



□ Utter 
□Other. 



Due Date: ~ 

Handcany- ' 




\ 



75 > i 




1 



Tfe ^rrt State 



X, TTIKFTKT SMITH NiHDSOR., SECRETARY 0(F 2 SITE OF *Wtk BTRTB Qf» 
nTTilWFT y DO BXXKBX UAKT1K TBI ATTACHED IS A. TR0E AND CORRECT 

oarr or the certificate or merger, which merges: 

"OKI 87SSBCS CORP.», A DEUJOLEE CdRPORiaiOH, 

with ahd ihto •cixma cazpasavxias* uhder the hams or "cxzn. 

CORTCRRRGV*, X COKPORATIOff GRCWXZSD AND SCZflTZSCI -ORDER TBS 
LARS OW TBS STATE O0T DELAXAEE, AS RECEIVED AHD TILED IH THIS 

office tee trehtt-first mr of jure, a.d. 2002, at i:so o'clock 

AND I DO BEREBT FORMER CERKFT THAT TEE EFFECTIVE DATE OF 
SHE AFORESAID CERSXTICUS OEF MERGER IS TBS TWEHTT-FIRST DAT OF 
JUNE, l.D. 2002, AS 11:59 O'CLOCK P.M. 

X FILED COST OF THIS CERTIFICATE SAS BES7 FORRRKDED TO THE 
HEU CASTLE COOHTT RECORDER OF DEEDS. 



2314539 S10QM 
020402001 




r or Sen* 



ADTEEHTXariOH: m£5B> 
DATE: 06-21*02 



T 

4 



is \ 



&TVXI2QV e 
rZLBf 01:30 JW OGSZISTOC* 
020402001 - XJ2«U» 



ONI SYSTEMS COEP. 
ADoUwaroCespi " 



WITH AND INTO 
CDKNA. CORPORATION, 



» «ni ofado of iuanpuitrton of of *» 



BBft Ttat tfao n 




020 

BBOOND: That *a 

rtobon-n^o^ooV^oBr^ 

Mdioftte 

361 oftbo Gt»wmlOarpor«tiaftlAWolth« 

TBXSD: BMttho b«im of wttWiwoo^ 
CiEKA Cocpocmtion. 



V^k f PTO/SB/32 (OB-00) 

' v , r Approved for use through 10/31/2002. OMB 0651-0031 

- , U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 

Under the Paperwork Reduction Ad of 1955, no persons are required to respond to a collection of information unless it displays a valid OMB control number. 



Certificate of Mailing under 37 CFR 1.8 



fereby certify that this correspondence is being deposited with the United States 
Postal Service with sufficient postage as first class mail in an envelope addressed to: 



Assistant Commissioner for Patents 
Washington, D.C. 20231 



on 



October 18, 2002 



Date 



— 44 






a 










Signature / 





Karey L. Congdon 



Typed or printed name of person of signing Certificate 



Note: Each paper must have its own certificate of mailing, or this certificate must identify 
each submitted paper. 



Burden How Statement This form is estimated to take 0.03 hours to complete. Time wiD vary depending upon the needs of the individual case. Any rttrnrnents on 
the amount of time you are required to complete this ton* should be sent to the Chief Information Officer, U. S. Patent and Trademark Office, Washington, DC, 
2C231 DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Assistant Commissioner for Patents, Washington, DC 20231. 



Stite of Delaware 

' PAGE 

Office of. the Secretary of State 



I, EDWARD J. FREEL , SECRETARY OF STATE OF THE STATE OF 
DELAWARE , DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE CERTIFICATE OF INCORPORATION OF "ONI SYSTEMS CORP." 
FILED IN THIS OFFICE ON THE TWENTY-FOURTH DAY OF FEBRUARY, A.D. 
2000, AT 9 O'CLOCK A.M. . 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 
KENT COUNTY RECORDER OF DEEDS. 



STATE OF DELAWARE 
SECRETARY OF STATE . 
DIVISION OF CORPORATIONS 
FILED 09:00 AH 02/24./2000 

CERTIFICATE OF INCORPORATION 001092103 - 2117050 
OF 

ONI SYSTEMS COR?. 
ARTICLE I 

The name of the corporation is ONI Systems Corp. 

ARTICLE II 

The address of the registered office of the corporation in the State of Delaware is 15 East 
North Street, City of Dover, County of Kent. The name of its registered agent at that address is 
Incorporating Services, Ltd. 

ARTICLE IU 

The purpose of the corporation is to engage in any lawful act or activity for which 
corporations may be organized under the General Corporation Law of the State of Delaware. 

ARTICLE rv 

The total number of shares of stock which the corporation has authority to issue is One 
Thousand (1,000) shares, all of which shall be Common Stock, S0.001 par value per share. 

ARTICLE V 

The Board of Directors of the corporation shall have the power to adopt, amend or repeal 
the Bylaws of the corporation. 

ARTICLE VI 

Election of directors need not be by written ballot unless the Bylaws of die corporation 
shall so provide. 

ARTICLE Vn 

To the fullest extent permitted by law, no director of the corporation shall be personally 
liable for monetary damages for breach of fiduciary duty as a director. Without limiting the 
effect of die preceding sentence* if the Delaware General Corporation Law is hereafter amended 
to authorize the further elimination or limitation of die liability of a director, then the liability of 
a director of the corporation shall be eliminated or limited to the fullest ertent permitted by die 
Delaware General Corporation Law, as 50 am end e d . 

Neither any amendment nor repeal of this Article vn, nor the adoption of any provision 
of this Certificate of Incorporation inconsistent with this Article VII, shall, eliminate, reduce or 
otherwise adversely affect any limi tation on the personal liability of a director of the corporation 
existing at the time of such amendment, repeal or adoption of such an inconsistent provision. 



ARTICLE VIII 

The name and mailing address of the incorporator is Steven S. Levinc, c/o Fen wick &. 
West LLP, Two Palo Alto Square, Palo Alto, California 94306. 

The undersigned incorporator hereby acknowledges that the foregoing certificate is his 
act and deed and that the facts stated herein are iruc 

Daied: February 24, 2000 

Steven S. Levine, Incorporator 



STATE OF DZLAKARE 
SECRETARY OF STAT E 
DIVISION OF CORPORATIONS 
FILED 09:00 LH 06/06/2000 
0012B7S71 - JI 77050 



AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 

(Originally incorporated on February 24, 2000) 



ONI Systems Corp.. a Delaware corporation, hereby certifies that the Amended and 
Restated Certificate of Incorporation of the corporation attached hereto as Exhjbjt "A" which is 
incorporated herein by this reference has been duly adopted by the corporation's Board of 
Directors and stockholders in accordance with Sections 242 and 245 of the Delaware General 
Corporation Law, wi& the approval of the corporation's stockholders having been given by 
written consent without a meeting in accordance with Section 228 of the Delaware General 
Corporation Law. 

IN WITNESS WHEREOF, said corporation has caused this Amended and Restated 
Certificate of Incorporation to be signed by its by duly authorized officer. 

Dated: June _6_. 2000 ONT Systems Corp. 




Vice President. General Counsel 
and Secretary 



Exhibit* A» 



AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 



ARTICLE I 

The name of the corporation is ONJ Systems Corp- 

ARTTCLE II 



The address of the registered office of the corporation in the State of Delaware is 1 5 East 
North Street City of Dover, County of Kent The name of its registered agent at that address is 
Incorporating Services, Ltd. 

ARTICLE HI 

The purpose of the corporation is to engage in any lawful act or activity for which 
corporations may be organized under the General Corporation Law of the State of Delaware 

ARTICLE IV 

The total number of shares of all classes of stock which the corporation has authority to 
issue is 710.000.000 shares, consisting of two classes: 700,000.000 shares of Common Stock, 
$0.0001 par vahie per share, and 10,000,000 shares of Preferred Stock, $0.0001 par value per 
share. 

The Board of Directors is authorized, subject to any limitations prescribed by the law of 
the State of Delaware, to provide for the issuance of die shares of Preferred Stock in one or more 
series, and, by filing a Certificate of Designation pursuant to the applicable law of the State of 
Delaware, to establish from time to time the number of shares to be included in each such senes, 
to fix the designation, powers, preferences and rights of the shares of each such series and any 
qualifications, limitations or restrictions thereof! and to increase or decrease th e num ber of shares 
of any such scries (but not below the number of shares of such series men outstanding). The 
number of authorized shares of Preferred Stock may also be increased or decreased (but not 
below (he number of shares thereof then oixtstanding) by the affirmative vote of the holders of a 
majority of the stock of the corporation entitled to vote, unless a vote of any other holders is 
rcqaircd pursuant to a Certificate or Certificates establishing a series of Preferred Stock. 

Except as otherwise expressly provided in any Certificate of Designation designating any 
series of Preferred Stock pursuant to the foregoing provisions of this Article IV. any new series 
of Preferred Stock may be designated, fixed and determined as provided herein by the Board of 
Directors without approval of the holders of Common Stock or the holders of Preferred Stock, or 



i 



any scries thereof, and any such new series may have powers, preferences and rights, including, 
without limitation, voting rights, dividend rights; liquidation rights, redemption rights and 
conversion rights, senior to, junior to or pari passu with the rights of the Common Stock, the 
Preferred Stock, or any fixture class or series of Preferred Stock or Common Stock. 

ARTICLE V 

The Board of Directors of the corporation shaJl have the power to adopt, amend or repeal 
the Bylaws of the corporation. 

ARTICLE VI 

For the management of the business and for the conduct of the affairs of the corporation, 
and in further definition, limitation and regulation of the powers of the corporation, of its 
directors and of its stockholders or any class thereof, as the case may be. it is further provided 
that: 

(A) The conduct of the affairs of the corporation shall be managed under the direction 
of the Board of Directors. The number of directors shall be fixed from time to time exclusively 
by resolution of the Board of Directors. 

(B) Notwithstanding the foregoing provision of this Article VL each director shall" 
hold office until such director's successor is elected and qualified, or until such director's earlier 
death, resignation or removal. No decrease in the authorized number of directors constituting the 
Board of Directors shall shorten the term of any incumbent director. 

(C) Election of directors need not be by written ballot unless the Bylaws of the 
corporation shall so provide. 

(D) No action shall be- taken by the stockholders of the corporation except at an annual 
or special meeting of stockholders called in accordance with the Bylaws of the corporation, and 
no action shall be taken by the stockholders by written consent 

(E) Advance notice of stockholder nominations for the election of d ir e ctors of the 
corporation arid of business to be brought by stockholders before any meeting of stockholders of 
the corporation shall be given in the manner provided in the Bylaws of the corporation. Business 
transacted at special meetings of stockholders shall be confined to the purpose or purposes stated 
in the notice of mccting- 

(F) Subject to Section 6 JS of the Bylaws of the corporation, stockholders of the . 
corporation holding at least sixty-six and two-thirds percent (65-2/3%) of the corporation's 
outstanding voting stock then entitled to vote at an election of directors shall have the power to 
adopt, amend or repeal Bylaws of the corporation. 

The affirmative vote of the holders of at least sixty-six and two-thirds percent (66-2/3%) 
of the corporation's outstanding voting stock then entitled to vote at an election of directors. 



ttZ!6/D000OfDOCS*7964T.2 -2- v V 



voting together as * single class, shall be required to alter, change, amend, repeal or adopt any 
provision inconsistent with this Article VT. 



ARTICLE VU 



To the fullest extent permitted by law, no director of the corporation shall be PcrsroaUy 
liable for mc^ary damages for breach of fiduciary duty as a director. Without Mlrnibng the 
£ ♦ !fZnr«Sdin B sentence, if the Delaware General Corporation is hereafter amended 
J £ta Cttte ?S55£ « of the liability of a director, then the W ^ 

f SSS^t to oStpotBtion shall be eliminated or limited to the fullest extent permitted by the 
Delaware General Corporation Law, as so amended. 

Neither any amendment nor repeal of this Article VU. nor the adoption of any provision 
of this Certificate of Incorporation inconsistent with this Article VTI, shall eliminate, reduce or 
StSS limitation on the personal liability of a^of^c^ation 
existing at the time of such amendment, repeal or adoption of such an mconsistent provision. 

The affirmative vote of the holders of at least sixty-six and two-thirds percent (6^2/3%) 
of the corporation's outstanding voting stock then entitled to vote at an election fjjrecton^ 
voting toother as a single class, shall be required to alter, change, amend, repeal or adopt any 
provision inconsistent with this Article VTL 



State of Delaware 

J PAGE 1 

Office of the Secretary of State 



I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE RESTATED CERTIFICATE OF "ONI SYSTEMS CORP.", FILED 
IN THIS OFFICE ON THE SIXTH DAY OF JUNE, A.D. 2000, AT 9 O'CLOCK 
A.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 
KENT COUNTY RECORDER OF DEEDS. 



State of Delaware 

Office of the Secretary of State 



I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES: 

"OPTICAL NETWORKS, INCORPORATED " , A CALIFORNIA CORPORATION, 
WITH AND INTO "ONI SYSTEMS CORP . 0 DNDER THE NAME OF "ONI 
SYSTEMS CORP . " , A CORPORATION ORGANIZED AND EXISTING UNDER THE 
LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS 
OFFICE THE TWENTY-FIFTH DAY OF APRIL, A.D. 2000, AT 9 O'CLOCK 
A.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 
KENT COUNTY RECORDER OF DEEDS. 




STATE OF DELAWARE 
SECRETARY OF STATE 
DIVISION OF CORPORATIONS 
FILED 09:00 AH 04/25/2000 
001210551 - 317 7050 

i • 

AGREEMENT AND PLAN OF MERGER 

THIS AGREEMENT AND PLAN OF MERGER (this "Merger Agreement") is entered 
into as of April 25, 2000 > by and between Optical Networks, Incorporated, a California 
corporation f'CW/ California*), and ONI Systems Corp.. a Delaware corporation ("OA7 
Delaware"). ONI California and ONI Delaware are hereinafter sometimes collectively referred to 
as the "Constituent Corporations". 

RECITALS 

A. ONI California was incorporated on October 20, 1997. Its current authorized 
capital stock consists of: (i) 159,690,592 shares of Common Stock, no par value CON/ 
California Common Stock*^ of which 34,943,875 shares are issued and outstanding; and (ii) 
50,309,408 shares of Preferred Stock, no par value {"ONI California Preferred Stock"), of 
which 79,194,900 shares are issued and outstanding (consisting of 24.795,510 shares of Series B 
Preferred Slock, 2,733.332 shares of Series C Preferred Stoek, 4,969,148 shares of Series D 
Preferred Stock,, 26,234.024 shares of Series E Preferred Stock, 8,249,468 shares of Series F 
Preferred Stock, and 1 2,163,41 8 shares of Series G Preferred Stock). 

B. ONI Delaware was incorporated on February 24, 2000. Its authorized capital 
stock consists of 1,000 shares of Common Stock, with a par value of ? . 001 per share ("ONI 
Delaware Common Stock"}* of which 1,000 shares are issued and outstanding. 

C. The respective Boards of Directors of ONI California and ONI Delaware deem it 
advisable and to the advantage of each of the Constituent Corporations thai ONI California 
merge with and into ONI Delaware upon the terms and subject to the conditions set forth in this 
Merger Agreement for the purpose of effecting a change of the state of incorporation of ONI 
California from California to Delaware, 

D. The Boards of Directors of each of the Constituent Corporations have approved 
i his Merger Agreement. 

NOW. THEREFORE, the parlies do hereby adopt the plan of reorganization set forth in 
this Merger Agreement and clo hereby agree Uiat ONI California shall merge with and into ONI 
Delaware on the following terms, conditions and other provisions: 

1. Merger Bnd Effective Time. At the Effective Time (as defined below), ONI 
California shall be merged with and into ONI Delaware (the "Merger"), and ONI Delaware shall 
be the surviving corporation of the Merger (the "Surviving Corporation**)* The Merger shall 
become effective upon the date hereof (the "effective time*) - 



2. Effect of Merger, At the Effective Time, the separate corporate existence of ONI 
California shall cease; the corporate identity, existence, powers, rights and immunities of ONT 



-i. 



< 



t 



Delaware as the Surviving Corporation shall continue unimpaired by the Merger, end ONI 
Delaware shall succeed to and shall posses* all the assets, properties* rights, privileges, powers, 
franchisee immunities and purposes, and be subject to all the debts, liabilities, obligations, 
restrictions and duties of ONI California, all without further act or deed 

3. Governing Document*. At the Effectivo Time, (a) the Certificate of 
Incorporation of ONI Delaware in effect immediately prior to the Effective Time shall be 
amended and restated by virtue of the Merger to read as set fonh in foil in Exhibit "A" hereto 
(the "First Restated Certificate^ and (b) the Bylaws of ONI Delaware in effect immediately 
prior to the Effective Time shall be amended and restated by virtue of the Merger as approved by 
the Board of Directors of ONI Delaware. 

4. Director* and Officers. At the Effective Tirne» the directors of ONI Delaware 
shall be and become the directors of the Surviving Corporation, and fee officers of ONI 
Delaware shall be and become the officers (holding the same offices) of the Surviving 
Corporation, and after Hie Effective Time shall serve in- accordance with the First Restated 
Certificate and Bylaws of the Surviving Corporation. 

5. ' Conversion of Shares of ONI California, At the Effective Time, by virtue of 
the Merger and without any further action on the part of the Constituent Corporations or their 
shareholders, (i) each share of ONI California Common Stock issued and outstanding 
immediately prior thereto shall be converted into one folly paid and nonassessable, issued and 
outstanding share of ONI Delaware Common Stock, (ii) each share of ONI California Series B 
Preferred Stock outstanding immediately prior thereto shall be automatically changed and 
converted into one fully paid and nonassessable, issued and outstanding share of ONI Delaware 
Series B Preferred Stock* and (iii) each share of ONI California Series C Preferred Stock 
outstanding immediately prior thereto shall be automatically changed and converted into one 
ftilly paid and nonassessable, issued end outstanding share of ONI Delaware Scries C Preferred 
Stock, and (iv) each share of ONI California Scries D Preferred Stock outstanding immediately 
prior thereto shall be automatically changed and converted into one folly paid and nonassessable, 
issued and outstanding share of ONI Delaware Series D Preferred Stock, and (v) each share of 
ONI California Series E Preferred Stock outstanding immediately poor thereto shall be 
automatically changed and converted into one ftiDy paid and nonassessable, issued and 
outstanding share of ONI Delaware Series E Preferred Stock, and (vi) each share of ONI 
California Scries F Preferred Stock outstanding immediately prior thereto shall be automatically 
dunged and converted into one folly paid cod nonassessable, issued and outstanding share of 
ONI Delaware Series F Preferred Stock, and (vii) each share of ONI California Series G 
Preferred Stock outstanding nmnodiaiely prior thereto shall be automatically changed . and 
converted into one fully paid and nonassessable, issued and outstanding share of ONI Delaware 
Series G Preferred Stock. 

6. Cancellation of Shares of ONI Delaware . At the Effective Time, by virtue of 
the Merger and without any further action on the part of the Constituent Corporations or their 
shareholders, all of the previously issued and outstanding shares of ONI Delaware Common 



■ * 



Sloclc thai were issued and outstanding immediately prior to the Effective Time shal l be 
automatically canceled and returned to the status of authorized but unissued shares. 

7 - Stock Certificates, At and after the Effective Time, all of the outstanding 
certificates that, prior to that date, represented shares of ONI California Common Stock shall be 
deemed for all purposes to evidence ownership of and to represent the number of shares of OKI 
Delaware Common Stock into which such shares of ONI California Common Stock are 
converted as provided herein. At and after the Effective Time, all of the outstanding certificates 
that, prior to that date, represented shares of a series of ONI California Preferred Stock shall be 
deemed for all purposes to evidence ownership of and to represent the number of shares of the 
series of shares of ONI Delaware Preferred Stock, into which such shares of ONI California 
Preferred Stock are converted as provided herein. The registered owner on the hooks and records 
of ONI California of any such outstanding stock certificate for ONI California Common Stock or 
ONI California Preferred Stock shall, until such certificate Is surrendered for transfer or 
otherwise accounted for to ONI Delaware or its transfer agent, be entitled to exercise any voting 
and other rights with respect to, and to receive any dividend and other distributions upon, the 
shares of ONI Delaware Common Stock or ONI Delaware Preferred Stock evidenced by such 
outstanding certificate as provided above. 

8- Assumption of Options and Warrants. At the Effective Time, all outstanding 
and ' unexercised portions of all options to purchase ONI California Common Stock under the 
ONI California 1997 Stock Option Plan, 1998 Equity Incentive Plan and 1999 Equity Incentive 
Plan (the "Existing Ptms"), and all other outstanding options to purchase ONI California 
Common Stock, shall be assumed by ONI Delaware and become options to purchase the same 
number of shares of ONI Delaware Common Stock at the same exercise price per share and 
otherwise shall, to the extent permitted by law and otherwise reasonably practicable, have the 
same term, exercisability, vesting schedule, status as an "incentive stock option" under Section 
422 of the Internal Revenue Code of 1986, as amended (the "CWO» if applicable, and all other 
material terms and conditions (including but not limited to the terms and conditions applicable to 
such options by virtue of the Existing Plans). Continuous employment with ONI California will 
be credited to an optionee for purposes of determining the vesting of the number of shares of 
ONI Delaware Common Stock subject to exercise under an assumed ONI California option at the 
Effective Time. At the Effective Time, ONI Delaware shall adopt and assume the Existing 
Plans. Additionally, at the Effective Time, all outstanding and unexercised portions of all 
warrants to purchase or acquire ONI California Common Stock or any series of ONI California 
Preferred Stock shall be assumed by ONI Delaware* and become warrants to purchase or acquire 
the same number of shares of ONI Delaware Common Stock or the corresponding series of ONI 
Delaware Preferred Stock, as the case may be, at the same exercise price per share and otherwise 
with the same term, exercisability, and all other material terms and conditions. 

9. Fractional Shares, No fractional shares of ONI Delaware Common Stock or 
ONI Delaware P ref cued Stock will be issued in connection with the Merger. 

10. Employee Benefit Plans, At the EfSective Time, the obligations of ONI 
California under or with respect to every plaiu trust, program and benefit then in effect or 
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administered by ONI California for the benefit of the director, officers and employees of ONI 
California or any of its subsidiaries shall become the lawful obligations of ONI Delaware and 
shall be implemented and administered in the same manner and without interruption until the 
same are amended or otherwise lawfully altered or terminated. Effective at the Effective Time, 
ONI Delaware hereby expressly adopts and a ssum es all obligations of ONI California under such 
employee benefit plans. 

1 1. Farther Assurances. From time to time, as and when required by the Surviving 
Corporation or by its successors or assigns, there shall be executed and delivered on behalf of 
ONI California such deeds, assignments and other instruments* and there shall be taken or caused 
to be taken by it all such further action, as shall be appropriate, advisable or necessary in order to 
vest, perfect or confirm, of record or otherwise, in the Surviving Corporation the title to and 
possession of all property, interests, assets, rights, privileges, immunities, powers, franchises and 
authority of ONI California, and otherwise to carry out the purposes of this Merger Agreement 
The officers and directors of the Surviving Corporation are fully authorized in the name of and 
on behalf of ONI California, or otherwise, to take any and all such actions and to execute and 
deliver any and all such deeds and other instruments as may be necessary or appropriate to 
accomplish the foregoing. 

12. Condition. The ccmsummatian of the Merger is subject to the approval of this 
Merger Agreement and the Merger contemplated hereby by the shareholders of ONI California 
and by the sole stockholder of ONI Delaware, prior to or at the Effective Time. 

13. Abandonment At any time before the Effective Time, this Merger Agreement 
may be terminated, and the Merger abandoned by the Board of Directors of ONI California or 
ONI Delaware, notwithstanding approval of this Merger Agreement by the shareholders of ONI 
California and the sole stockholder of ONI Delaware. 

14. Amendment At any time before the Effective Time, this Merger Agreement 
may be amended, modified or supplemented by the Boards of Directors of the Constituent 
Corporations; notwithstanding approval of this Merger Agreement by the shareholders of ONI 
California and the sole stockholder of ONI Delaware; provided, however, that any amendment 
made subsequent to the adoption of this Merger Agreement by the shareholders of ONI 
California or the sole stockholder of ONI Delaware shall not (i) alter or change the amount or 
kind of shares* securities, cash, property and/or rights to be received in exchange for or upon 
conversion of any shares of any class or series of ONI California; (xi) alter or change of any of 
the terms of Che Certificate of Incorporation of the Surviving Corporation to be effected by the 
Merger; or (iii) alter or change any of the terms or conditions of this Merger Agreement if such 
alteration or change would adversely affect the holders of any shares of any class or series of 
ONI California or ONI Delaware. 

15. Tax-Free Reorgan iratiou. The Merger is intended to be a tax-free plan of 
reorganization within the meaning of Section 368(aXl)(F) of the Code. 

16L Governing Law. This Merger Agreement shall be governed by and construed 
under the internal laws of the £tate of Delaware; 
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17. Counterparts. In order to facilitate the filing and recording of this Merger 
Agreement, it may be executed in any number of counterparts, each of which shall be deemed to 
be an original, but all of which together shall constitute one and the same instrument. 



[Tbe remainder of this page was left blank intentionally. J 



IN WITNESS WHEREOF, Xbe parties hereto have caused this Metier Agreement to be 
duly executed on the date and year first above written. 



Optical Network*, Incorporated, 

a California corporation 




Vice President, General Counsel and 
Secretary 



ONI Systems Corp-, 
a Delaware corporation 




Vice President, General Counsel 
Secretary 



[SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER] 



OPTICAL NETWORKS* INCORPORATED 
(a California attenuation j 

OFFICERS* CERTIFICATE 



Michael A. Dillon certifies that: 

1. He is the Vice President, General Counsel and Secretary of Optical Networks, 
Incorporated, a California corporation (the "Corporation"}. 

2. The Corporation has two classes of stock authorized, "Common Stock** and 
"Preferred Stock". 

3. There were 34,943,875 shares of Common Stock and 79,194,900 shares of 
Preferred Stock (consisting of 24,795,510 shares of Series B Preferred Stock, 2,733,332 shares of 
Series C Preferred Stock, 4,969,148 shares of Series D Preferred Stock, 26,284,024 shares of 
Series E Preferred Stock, 8,249,468 shares of Series F Preferred Stock and 12,163,418 shares of 
Series G Preferred Stock) outstanding and entitled to vote on the Agr e em ent and Plan of Merger 
in the form attached hereto (the "Merger Ag reem ent*). 

4.. The principal terms of the Merger Agreement were duly approved by the Board of 
Directors and by the vote of a number of shares of each class of stock which equaled or exceeded 
the vote Required. 

5. The percentage vole required to approve the Merger Agreement was the affirmative 
vote of at least a majority of the outstanding shares of Common Stock, voting as a separate class, 
and die affirmative vote of at least a majority of the outstanding shares of Preferred Stock, voting 
as a separate class. 

I further declare under penalty of perjury under the laws of the States of California and 
Delaware that the matters set forth in this certificate are true and correct of our own knowledge. 

Dated: April 25, 2000 

0£_AMz 

Ikfichael A. Dillon, Vice President, General 
Counsel and Secretary 
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ONI SYSTEMS CORP. 
(a Delaware corporation) 

OFFICERS' CERTIFICATE 



Michael A. Dillon certifies that: 

L He the Vice President, General Counsel and Secretary of ONI Systems Corp., a 
Delaware corporation (the " Corporation*). 

2. The Corporation has one class of stock authorized, "Common Stock". 

3. There were 1,000 shares of Common Stock outstanding and entitled to vote on the 
Agreement and Plan of Merger in the form attached hereto (the "Merger Agreement"). 

4. The principal terms of the Merger Agreement were duly approved by the Board of 
Directors and by the vote of all of the outstanding shares of Common Stock- 

5. The percentage vote required to approve the Merger Agreement was the majority j 
of the outstanding Common Stock. 

i 

I further declare under penalty of perjury under the laws of the States of California and j 
Delaware that the matters set forth in this certificate are true and correct of our own knowledge. 

Dated: April 25, 2000 




[ichael A Dillon, Vice President, General 
Counsel and Secretary 



• 



EXHIBIT "A" 

FIRST AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 



FIRST AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 
(Originally incorporated on February 24, 2000) 

ONI Systems Corp., a Delaware corporation, hereby certifies that the First Amended and 
Restated Certificate of Incorporate of the corporation attached hereto as Exhibit " A \ wh ^ h * 
incorporated herein by this reference, has been duly adopted by the corporation s Board of 
Directors and stockholders in accordance with Sections 242 and 245 of the Delaware General 
Corporation Law, with the approval of the corporation's stockholders having been given by 
written consent without a meeting in accordance with Section 228 of the Delaware General 
Corporation Law. 

IN WITNESS WHEREOF, said corporation has caused this First Amended ana Restated 
Certificate of Incorporation to be signed by its'by duly authorized officer. 

Dated: April 2£, 2000 ONI Systems Corp. 




^Michael A. Dillon. 
Vice President, General Counsel and 
Secretary 



Exhibit "A w 



FIRST AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 



ARTICLE I 

The name of the corporation is ONI Systems Corp. 



ARTICLE II 

The address of the registered office of the corporation in the State of Delaware is 15 Bast 
North Street. City of Dover. County of Kent. The name of hs registered agent at that address is 
Incorporating Services, Ltd. 



ARTICLE HI 

The purpose of the corporation is to engage m any lawful act or activity for which 
corporations may be organized under the General Corporation Law of the State of Delaware. 

ARTICLE IV 

(A) Classes of Stock. The corporation is authorized to issue two classes of shares to 
be designated respectively Common Stock {"Common Stock") and Prefared I Stock . 

The total number of shares of Common Stock the corporation shall have authority to 
K lS,000,000 shares, $0.0001 par valueper share, 

Pteferred Stock the corporation shall have authority to issue is 80,309.408 shares. $0.0001 par 
value per share; 

(B) Ssies of Preferred Stock. The i>rcferrcd Stook aumorized fa Article IV Sectioa 
A above shall be divided into five series as follows: Tweaty-Hve Milhon Seventyjhrcc 
Tbou^d Four Hundred Thirty-Sbc (25,073.436) shares shall be designated as "S^es B 
inferred Stock." Two Million Seven Hundred Thirty-Three Thousand Three Hundred and 
S£Xo CL733.332) shares shall be designated as "Series C Preferred Su>cK~ Four Mdhon 
N^^^^uTrhousand One toSred Forty-Eight (4^9,148) dun« shafl be 
SgnST-SL D Preferred St**" Twenty-Six Kfflfion Two H^j^f?* 
Tfa^and Twenty-Four <2<S^84.024) shares shaD be designated as Series E Preferred Stock. - 



ra.fci Million Two Hundred Forty-Nine Ttoesand Four Hundred Saly-Eight (8,249,468) shares 
IS * dc^S *«*•* -» ™ rt ~° Million (13.000 000) stw« 
Stn he totanaed as "Series a Prefer™. Ssecfc- The rifhtt. presences, prmlejes and 

capital stock arc set forth under Article TV, Section C. 

CO Rigfets Inferences >^ PnvilSBg of Capital Stock. The rights, preferences 
privileges and resSSoS granted to or imposed on the respective classes of the shares of capttal 
stock or the holders thereof are as follows: 

Dividends. The holders of record of Common Stock: (the "Common ^^fer*") 
* * l * j Z^TZ^irA nf Series B Preferred Stock, Series C Preferred Stock. Series D 
£fen^S^ 

rrte T^rre* Holder*") shall he entitled to receive, on a pan passu and an converted to 
SL^SSck SSSends out of funds legally available therefor, when, as, and if declared 
b^B^Tof provided that the Preferred Holders shall be entxtled to recede a non- 

^SvTpreferennal dividend, the amount of which is equal to ten percet* %™)<£<h*r 
r^cctivcPreferred Uquidation Preference (as defined hereon). Soch preferential div^endsshaU 
b^i>cuinulatrve and no rights shall accrue to the referred Holders by reason of the feet that 
such dividends are not declared in any period- 

H. t ^ni/tetinn Preferences. 

• fa) In the event of any liquidation Event (as defined herein), the holders of 
' r^ard of Series 3 Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, Senes E 
stS S^ F^erreZstock and Series G Preferred Stodc will be entiued to recerve, 
Lor and in preference to any distribution of any of the assets or f^^^^S^i 
L2e hold JsWConxmon Stock, $0.2355338295 per share ofSen 

per share of Series C Preferred Stock, $0.881525 per share of Senes D Prefers toct 0. 2 
of Series E Preferred Stock, $1.8183 per share of Senes F Preferred $63175 
£ share of Series G Preferred Stock, respectively, plus any declared but dmdends^c 
-Prl^rred Liquidation Preference^ If upon the occurrence of a UquidaUon Event, the assets 
il^ft^dLttibuted Lone the Series B Preferred Stock, Series C Preferred Stock, Senes 
St5£2 BftSw* Stock. Series F Preferred Stock and Series G Preferred 

^^2E^¥££r** \%* of the fen ^i*^™*™ 

^Tthe entire assets and funds of the Corporafion legally ^available .for 
Sstefeuted ratably among the holders of Series B Preferred Sto ck, Sene s C Preferred Stock, 
^TprefenSd Stool Series E Preferred Stock, Series F Preferred Stock and JJeoes G 
Preferred Stock in proportion to the full preferential amount each such holder is entitled to 
receive pursuant to the Preferred Liquidation Preference. 

fb) A 'Liquidation Event" shall mean: (i) any liquidation, dissolution or 
winding up' of the Corporation, whether voluntarily - or involuntariry; (2) the merge^ 
or rnoreantetion of the Corporation with or into any other corporation or 
-n a UKareTan 50% of the voting power of the Corpora * 
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transferred by the existing shareholders of the Corporation; or (hi) a sale of all or substantially all 
of the assets of the Corporation, provided that this Section TV(C)(u)(b) shall not apply to a 
merger effected exclusively for the purpose of changing the domicile of the Corporation. 

(c) Solely in the event of a Liquidation Event which occurs prior to 
December 21, 2000 (a -ParticipaUng Liquidation Event") &U 
Liquidation Preference has been paid on all outstanding shares of Preferred Stock, any remaining 
funds and assets of the Corporation legally available for distribution to shareholders shall be 
distributed ratably among the holders of record of Common Stock, Series F Preferred Stock and 
Series G Preferred Stock pro rata according to the number of shares of Common Stock held by 
such holders, (where, for this purpose, holders of shares of Preferred Stock will be deemed to 
hold fin lieu of their Preferred Stock) the greatest whole number of shares of Common Stock 
then issuable upon conversion in full of such shares of Preferred Stock pursuant to Section 
rvCCVv)) until such time (with respect to each series of Preferred Stock) as each holder of the 
snares of such Series F Preferred Stock and Series G Preferred Stock shall have received, m 
distributions made under this Section IV(CXnXc). the Participation Amount (as defined below) 
for each then outstanding share of such series of Preferred Stock. The "Pardcipctwn Amount 
shall be equal to $1.8183 per share with respect to Series F Preferred Stock and $6.3175 per 
share with respect to Series G Preferred Stock. 

(d) After the full Preferred liquidation Preference has been paid on all 
outstanding shares of Preferred' Stock pursuant to Section IV(CXiiXa) and, if applicable, the 
holders of Preferred Stock shall have received their full Participation Amount pursuant to Section 
HI(CX5iXc), any remaining funds and assets of the Corporation legally available for distribution 
to shareholders shall be distributed ratably among the holders of Common Stock. 

(e) Notwithstanding anything in this Article TV to the contrary, as authorized 
by Section 151 of the Delaware General Corporation Law, the Corporation may make 
distributions in connection with repurchases by the Corporation of shares of Common Stock 
issued to or held by ernoloyees, directors or consultants of or to the Corporation or any of its 
subsidiaries upon termination of their employment or services pursuant to agreements providing 
for the right of such repurchase at cost between the Corporation and such persons. 

iiL v»t™fr T?i>ht« Except zs otherwise required by law, the holder of each share of 
Preferred Stock shall be entitled to the number of votes equal to the number of shares of 
Common Stock into which such share of Preferred Stock could be converted on the record date 
for the determination of the shareholders entitled to vote on such rnatters, or if no such record 
date is established, at the date such vote is taken or written consent of shareholders is solicited 
and shafl have voting rights and powers corresponding to the voting rights and powers of 
Common Stock. Except as otherwise required by law ox as otherwise set forth herein, the holder 
of each share of Preferred Stock shall vote together with the holders of Common Stock as a 
single class on all matters and shall be entitled to notice of any shareholders meeting , in 
accordance with the Bylaws of the Corporation. The holders of Cc*naon Stock shaU be entitled 
tomemmLr of votes equal to the number of shares held. Fractional shares shafl not, however 
be permitted any fractional voting rights resulting from the above formulas. Such fractional 
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.hares *h*il be rounded to the nearest whole traraber (with one-half being rounded down) The 
number of members of the Board of Directors shall be six. Four directors shall be elected by the 
holders of record of the Series B Preferred Stock. Series C Preferred Stock and Sencs B Preferred 
Stock voting as a separate class, one director, shall be elected by the holders of record of the 
Cotton Stock voST* separate class, and one director shall * *^ 
record of Series B Preferred Stock, Scries C Preferred Stock, Sencs D Preferred Stock. Senes E 
Preferred Stock, Scries F Preferred Stock, Scries G Preferred Stock and Common Stock voting 
together as a single class.. A director may be removed only by the holders of the class or classes 
of capital stock, as the case may be, who elected such director, and a successor to fill any 
posiSn onmeBoard of Directors shall be filled exclusively by a vote qf such class or classes of 
capital stock, as the case may be, that elected the director that previously filled that pombon. 

iv Certain Taxes . The Corporation shall pay any aod aU issuance and other taxes 
{excluding any federal or state income taxes) that may be payable in respect of any issuance or 
dXery of shares of Common Stock on conversion of the Preferred Stock. The Corporation 
shall not, however, be required to pay any tax that may be payable in respect of any transfer 
involved in me issuance and delivery of shares of Common Stock m a name other than that m 
which the shares of Preferred Stock to which such issuance relates were registered, and no such 
issuance or delivery shall be made unless and until ^ ff5^ 8 ^ 1S fS? 

to^eO>rporatio7the amount of any such tax. or it is established to the satisfaction of the 

Corporation that such tax has been paid. 

v. Conversion, The Preferred Holders shall have conversion rights as follows (the 
"Conversion Rights''): 

(a) Right to Convert: Autom atic Conversion. 

(0 Subject to Section rV(CXv)(c), each share Of Prefnred Stock shall 
be convertible, at the option of the holder thereof, at arry time after toe date of issuance of such 
share, at me office of the Corporation or any transfer agent for such shares, mto such number of 
felly paid and nonassessable shares of Common Stock determined as set forth below. 

Each share of Series B Preferred Stock, Series C Preferred Stock, 
Series D Preferred Stock, Series E Preferred Stock, Series F Preferred Stock and Series G 
Preferred Stock shall be convertible into such number of fully paid and ttopassessable . shares of 
Common Stock as is determined by dividing their respective Preferred IJo^on Pr^rence by 
the applicable Conversion Price, determined as hereafter provided, in efiect at the ^tane of 
coupon. The initial Conversion Price" for a series shall be the per share ^red 
Liquidation Preference for such series; provided, however, that such Convenaon Pnce shall be 
subject to other adjustments as set forth below. 

(n) Each share of Preferred Stock shall automatically be converted into 
. shares of Common Stock at the applicable Conversion Price immediately upon foe occurrence of 
foe first of the following: 



(A) Upon 'foe closing of the sale of the Corporation's Common 
Stock in an underwritten public offering pursuant to an effective registration statement under the 
Series Act of 1933. as amended, covering the offer and sale of Common Stock for fee 
t£L of the Corporation to the public in which ^ <*p£» mcoves not less than 
$20,000,000 (net of underwriters commissions and expenses) (a Qualified IPO"). 

(B) The approval of such conversion by the written consent of 
the holders of 66-2/3% of the then^utsUnding shares of Preferred Stock, voting together as a 
single class. 

(b) Mechanics of Conversion. Before any holder of shares of Prefored Stock 
shall be entitled to convert the same into shares of Common Stock, such holder shall surrender 
u^certincate or certificate* therefor, duly endorsed, at the office of the Corporation or of any 
n^faag«t for such shares, and sh.il give written notice by maU, postage presto .the 
CoTooration at its principal corporate office, of the election to convert the same and shall state 
^^SZ^o^L in whSTfoe certificate or certificates for shares of Common Stock are 
^B^Trhe Corporation shall, as soon as practicable thereafter, issue and deliver at such 
offi^Tsuch holder^fSares of Preferred Stock, or to me nominee of nominees of sod, holder 
ac^c^^rtificates for the number of shares of Common Stock to whtch s^ho^sh*!! 
be ^titled as provided above. Such conversion shall be deemed to have been m^eirn^afcly 
prior to the close of business on me date of such surrender of the certificate 
^esentSg the shares of Preferred Stock to be converted, and the P~ «P"^** » 
Served shares of Common Stock issuable upon such conversion shall be Seated- for all 
purposes as the record, holder or holders of such shares of Common Stock as of such date. 

(C ) Conversion Price Adjustments. The Conversion Price of each series of the 
Preferred Stock shall be subject to adjustment fiom time to time as follows: 

(i) (A> If at any time after the date on which the Corporation first 
issues each series of Preferred Stock, the Corponuion shall issue any Additional 1 Stockj £ 
defined herein) without consideration or for a consideration per share less than the Conversion 
SfcTforTgiven series of Preferred Stock in effect immediately prior to the issuance of such 
Agonal S Jet then soch Conversion Price in effect immediately pnor to each such tssuanee 
shall (except as otherwise provided in this clause (i)) be adjusted to: 

foe Conversion Price detammed by dividing (X) an amount equal to foe 
sum of (a) the product derived by nurihprying toe Conversion Price in 

such issue times the number of shares of Common Stock (including shares of CWtc-nStock 
o^eTto hTve been issued upon conversion of the outstanding Preferred Stock - otherwise 
under Section XV(Q(v X c)(i)(E)), outstanding immediately pnor * 

consideration, if any. received by or deemed to have been receded by the Corpora^on x^n ^ch 
Sue, by C^m amount equal to (he sum of (c)foe number of shares of Common Stock 
SctadiM shares of Common Stock deemed to have been issued upon conversion of foe out- 

priorTsuch issue, plus (d) foe number of shares of Common Stock issued or deemed to have 
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been issued in such issue. 

^) No adjustment of the Conversion Price for Preferred Stock 
shall be made in an amount less than one cent per share, provided thai any adjustment that is not 
required to be made by reason of this sentence shall be earned forward and taken into account in 
any subsequent adjustment (at such time as aa adjustment otherwise required by this Section 
rV(C)(vXO. together with all prior carried forward adjustments, would cause aa adjustment to 
the Conversion Price mat is greater than or equal to one cent per share). Except to the limited 
extent provided for in Sections IV(CXvXeXi)(EX3), W(C)(y)tc)6)(EW) and IV(C)(vXcXiv). no 
adjustment of such Conversion Price shall have the efTect of increasing the Conversion Price 
above the Conversion Price in effect immediately prior to such adjustment. 

(Q In the c tyr of the issuance of Common Stock for cash, the 
consideration shall be deemed to be the amount of cash paid therefor before deducting any 
reasonable discounts, commissions or other expenses allowed, paid or incurred by this Corpora- 
tion for any underwriting or otherwise in connection with the issuance and sale thereof. 

(D) In the case of the issuance of Common Stock for a 
consideration in whole or in part other than cash, the consideration other than cash shall be 
deemed to be the fair value thereof as determined in good faith by the Board of Directors. 

(E) m the case of the issuance of options to purchase or rights 
to subscribe for Common Stock, securities by their terms convertible into or exchangeable for 
Common Stock or options to purchase or rights to subscribe for such convertible or exchangeable 
securities (where the shares of Common Stock issuable upon exercise of such options or rights or 
upon conversion or exchange of such securities are not excluded from the definition of 
Additional Stock), the following provisions shall apply: 

(1) the aggregate maximum number of shares of 
Common Stock deliverable upon exercise of such options to purchase or rights to subscribe for 
Common Stock shall be deemed to have been issued at the time such options or rights were 
issued and for a consideration equal to the consideration (determined in the manner provided in 
Sections .IV(CXvXc)(iXC) IV(CXvXcXiXD)), if ™y. received by the Corporation upon the 
issuance of such options or rights plus the minimum purchase price provided in such options or 
rights for the Common Stock covered thereby. 

(2) the aggregate maximum number of shares of 
Common Stock deliverable upon conversion of or in exchange for any such convertible or 
exchangeable securities or upon the exercise of options to purchase or rights to subscribe for such 
convertible or exchangeable securities and subsequent conversion or exchange thereof shall be 
deemed to have "been issued at the time such securities were issued or such options or rights were 
issued and for a consideration equal to the consideration, if any, received by the Corporation for 
any such securities and related options or rights (excluding any cash received cm account of 
accrued interest or accrued dividends), plus the additional consideration, if any, to be received by 
the Corporation upon the conversion or exchange of such securities or the exercise of any related 
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options or rights (the consideration in each case lo be determined in the manner provided in 
Sections IV(CXvXcXiXC) and IV(Q(vX^X0(D)); 

(3) In the event of any ohango in the number of shares 
of Common Stock deliverable upon exercise of such options or rights or upon conversion of or in 
exchange for such convertible or exchangeable securities, including, but not limited to, a change 
resulting from the antidilution provisions thereof, the Conversion Price in effect at the time for 
Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, Scries E Preferred 
Stock, Scries F Preferred Stock and Series G Preferred Stock shall forthwith be readjusted to 
such Conversion Price as would have obtained had the adjustment that was made upon the 
issuance of such options, rights or securities not converted prior to such change or the options or 
rights related to such securities not converted prior to such change been made upon the basis of 
such change, but no further adjustment shall be made for the actual issuance of Common Slock 
upon the exercise of any such options or rights or the conversion or exchange of such securities; 

(4) • Upon the expiration of any such options or^rights, 
the termination of my such rights to convert or exchange or the expiration of any options or 
rights related to such convertible or exchangeable securities, the Conversion Price for Series B 
Preferred Stock, Series C Preferred Stock, Series D Piefuiul Stock, Series E Preferred Stock, 
Series F Prcfeted Stock and Series G Preferred Slock shall forthwith be readjusted to such 
Conversion Price as would have obtained had the adjustment which was made upon the issuance 
of such options, rights or securities or options or rights related to such securities been made upon 
the basis of the issuance of only the number of shares of Common Stock actually issued upon the 
exercise of such options or rights, upon the conversion or exchange of such securities or upon the 
exercise of the options or rights related to such securities. 

(ii) "Effective Date" means the dale on which these Amended and 
Restated Articles of Incorporation are effective, 

"Additional Stack" shall mean any shares of Common Stock issued (or 
deemed to have been issued pursuant to Section IV(CXv)(c)(f)(E)) by the Corporation after the 
Effective Date other than: 

(A) Common Stock issued pursuant to a transaction described 

in Section nr(CXvXcXHi); 

(B> Common Stock issued or issuable to employees, officers; or 
directors of, or consultants to, the Corporation, pursuant to an arrangement approved by the 
Board of Directors; 

(C) securities issued upon exercise of warrants issued to parties 
providing the Corporation with equipment leases, real property leases, loans, credit lines, or 
guarantees of indebtedness in connection with commercial credit arrangements, equipment 
financings or other similar transactions, and approved by the Board of Directors; 

r> (p) securities issued pursuant to the acquisition of another 
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corporation by merger, purchase of all or substantially all of the assets, or other reorganization by 
the Corporation; 

(E) Common Stock issued or issuable upon conversion of the 

shares of Preferred Stock; or 

(F) securities issued to a customer, strategic corporate partner 
or potential strategic corporate partner and approved by the Board of Directors. 

(iii) la the event the Corporation should at any time or from time to 
time subsequent to the effective date of this amendment fix a record date for the effectuation of a 
split or subdivision of the outs tanding shares of Common Stock or the determination of holders 
of Common Stock entitled to receive a dividend or other distribution payable in additional shares 
of Common Stock or other securities or righis convertible into, or entitling the holder thereof to 
receive,, directly or indirectly, additional shares of Common Stock (hereinafter referred to as 
"Common Stock Equivalents**) without payment of any consideration by such holder for the 
additional shares of Common Stockor the Common Stock Equivalents (including the additional 
shares of Common Stock issuable upon conversion or exercise thereof), then, as of such record 
dale (or the date of such dividend distribution, split or subdivision if no record dale is 'fixed), the 
Conversion Price of the Preferred Stock shall be appropriately decreased so that the number of 
shares of Common Stock issuable on conversion of each such share shall be increased in 
proportion to such increase of outstandSng shares determined by taking Section m(C)(vXc)(i)CE) 
into account. 

(iv) If the number of shares of Common Stock outstanding at any time 
after the Effective Dale is decreased by a combination of the outstanding shares of Common 
Stock, then, as of the record date of such combination, the Conversion Price of the Preferred 
Stock shall be appropriately increased so that the number of shares of Common Stock issuable on 
conversion of each such share shall be decreased in proportion to such decrease in outstanding 
shares. 

(d) Other Distributions. In the event , the Corporation shall declare a 
distribution payable in securities of other persons, evidences of indebtedness issued by the 

Corporation or other persons, assets (excluding cash dividends) or options or rights not referred 
to in Section IV(CXv)(cXiii)> then, in each such case for the purpose of this Section (d), the 
holder* of Series B Preferred Stock. Series C Preferred Stock, Series D Preferred Stock. Series E 
Preferred Stock, Series F Preferred Stock and Series G Preferred Stock shall be entitled to a 
proportionate chare of any such distribution as though they were the holders of the number of 
shares of Common Stock of the Corporation into which their shares of Preferred Stock are 
convertible as of the record date fixed for the determination of the holders of Common Stock of 
the Corporation entitled to receive such distribution. 

( c ) Recapitalisations. If at any time or from time to time there shall be a 
recapi talizati on of the Common Stock (other than a subdivision, combination or merger or sale of 
assets transaction provided for elsewhere in this Section), provision shall be made (in form and 
substance satisfactory to the holders of a majority of (he Series B Preferred Stock. Series C 
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Preferred Stock. Series D Preferred Stock; Scries E Preferred Stock, Series F P r e f c ii e J Stock and ■ 
Scries G Preferred Stock then outstanding) so that the holders of Series B Preferred Stock, Series 
C Preferred Stock," Series D Preferred Stock, Series E Preferred Stock, Series F Preferred Stock 
and Scries G Preferred Stock shall thereafter be entitled to receive, upon conversion of Series B 
Preferred Stock, Series C Preferred Stock, Scries D Preferred Stock, Scries E Preferred Stock. 
Series F Preferred Stock and Scries G Preferred Stock such shares or other securities or property 
of the Corporation or otherwise, to which a holder of Common Stock deliverable upon 
conversion would have been entitled on such recapitalization. In any such case, appropriate 
adjustment shall be made in the application of the provisions of this Section with respect to the 
rights of the holders of Series B Preferred Stock, Series C Preferred Stock, Series D Preferred 
Stock. Series E Preferred Stock, Series F Preferred Stock and Series G Preferred Stock after the 
reca p itali zati on to the end that the provisions of this Section (including adjustment of the 
Conversion Prices then in effect and the number of shares purchasable upon conversion of shares 
of Preferred Stock) shall be applicable after that event as nearly equivalent as may be practicable. 

(f) No Fractional Shares and Certificate as to Adjustments. 

(i) No fractional shares shall be issued upon conversion of shares of 
Preferred Stock, In lieu of fiBctional shares, the number of shares of Common Stock to be issued 
to a Preferred Holder upon conversion of all of the shares being converted of Preferred Stock 
held by such holder shall be rounded to the nearest whole number, 

(ii) Upon the occurrence of each adjustment of the Conversion Price of 
any series of Preferred Stock, the Corporation, at its expense, shall promptly compute such 
adjustment in accordance with the terms hereof and prepare and furnish to each Preferred Holder 
with respect to which the Conversion Price is being adjusted a certificate setting forth such 
adjustment and showing in detail the facts upon which such adjustment is based. 

(g) Notices of Record Date. In the event of any taking by the Corporation of a 
record of its shareholders for the purpose of determining shareholders who are entitled to receive 
payment of any dividend (other than a cash dividend) or other distribution, any right to subscribe 
for f purchase or otherwise acquire any shares of any class or any other securities or property, or 
to receive any other right, the Corporation shall mail to each holder of shares of Preferred Stock, 
at least 20 days prior to the date specified therein, a notice specifying the date on which any such 
record is to be taken for the purpose of such dividend, distribution or right, and the amount and 
character of such dividend, distribution, or right 

(h) Reservation of Shares Issuable Upon Conversion. The Corporation shall • 
at all times reserve aad keep available out of its authorized but unissued shares of Common 
Stock, solely for the purpose of effecting the conversion of the shares of Preferred Stock, such 
number of its shares of Common Stock as shall from time to time be sufficient to effect the 
conversion of all outstanding shares of Preferred Stock; and if at any time the number of 
authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion 
of all then outstanding shares of Preferred Stock, the Corporation will take such corporate action 
as may, ra the opinion of its counsel, be necessary to increase its authorized but unissued shares 
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of Common Stock to such number of sharps as shall be sufficient for such purposes. 

(i) Notices. Any notice required by the provisions of this Section to be given 
to Preferred Holders shall be deemed to be delivered when deposited in the United States mail, 
postage prepaid, registered or certified, and addressed to each holder of record at his address 
appealing on the stock transfer books of the Corporation. 

vi Protective Provisions, Until (i) the consummation of a Qualified IPO, or (ii) at 
least 35% of each of the Series B Preferred Stock, Scries C Preferred Stock, Series D Preferred 
Stock, Series E Preferred Stock, Series F Preferred Stock and Series G Preferred Stock 
(appropriately adjusted for stock splits, stock dividends, recapitalizations and similar events 
subsequent to the effective dale of this amendment) shall have been converted into Common 
Stock, 

(a) the Corpoiaxion shall not without first obtaining the approval- (by vote or 
written consent, as provided by law) of the holders of at least a majority of the then outstanding 
shares of Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, Series E 
Prrfctrcd stock, Series F Preferred Stock and Series G Preferred Stock, voting together as a 
class: 

(1) amend or repeal any provision of or add any provision to the 
Corporation's Articles of Incorporation; 

(2) effect a transaction described in Section IV(CXii)(b) above; 

(3) declare any dividends on or make any distribution on account of 
the Common Stock; , 

(4) redeem," repurchase or otherwise acquire (or pay into or set aside 
for a sinking fund for such purposes) any share or shares of Preferred 
Stock or Common Stock, except for repurchases of Common Stock issued 
to and held by employees; directors, consultants or other persons 
performing services for the Corporation or any of its subsidiaries pursuant 
to agreements providing for the right of such repurchase at cost between 
the Corporation and such persons upon the occurrence of certain events, 
such as termination of their employment or services; 

(5) amend any stock option or equity incentive plan to modify the 
number of shares of the Corporation's stock issuable thereunder, or 

(6) sell or grant any exclusive license to the Corporation's intellectual 
property without the unanimous approval of the Board of Directors; and 

(b) the Corporation shall not without first obtaimng the approval (by vote or 
written consent, as provided by law) of the holders of at least a maprity of the then outstanding 
shares of Series B Preferred Stock, voting separately as a class, the holders of at least a majority 
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of the then outstanding shares of Scries C Preferred Stock, ve-tag separately m : a. class, the 
holSsTat least a majority of the then outstanding shares of Series D Preferred Stocky voting 
^Sdy « aTasa. the holders of at least a majority of the then outstanding shares of Senes E 
SSri s"c4. voting separately as a class, the holders of at least a majority of the then 
S£SU»SS5?SdW Stock, voting separately as a class, and the holders of at 
£«a«*rity of the then outstanding shares of Series G Preferred Stock, voting separately ■« a 
class, authorize or issue, or obligate itself to issue any other 

convertible into or exercisable for any eqcaty .^l^^^Z ^Tp^^d 

Series C Preferred Stock, Series D Preferred Stock, Senes E Preferred Stock, Seaes F Preferred 
Sock and Series G Preferred. Stock, respectively with respect to voting, dividends, eorrv«r»on or 
upon liquidation. 

D For so long as the Corporation is not a reporting company under the Securities Exchange 
Act of 19M as amended (the "Exchange Act"), neither the Common Stock or Preferred Stock 
oV the Cor^rSoa (or any shares of Common Stock or Preferred Stock usued as a result of any 
stock splits or the like) may be transferred except for transfers: 

m which would be exempt from the registration requirements of Section 5 of the 
Securities Act of 1933, as amended (the "Sccunte Act"* providedthat any ^of^h Stock 
inX hands of any such transferee remain subject to the same restneuons on transfer as they 
were when held by the transferor; 

fin pursuant to an effective registration statement under the Securities Act 
rinmltaneously with a registration of such stock of the .Corporation under Section 12 of the 
Exchange Act; 

(iii) to the Corporation; 

fiv) to existing stockholders of the Corporation; provided mat any shares of such stock 
fa the hands of any such transferee remain subject to the same restrictions on transfer a S they 
were when held by the transferor; 

M by gift, bequest or operation of the laws of descent or distribution, provided that 
any shares of sudScko the hands of the transferee remain subject to the same restnettons on 
transfer as they were when held by the transferor, 

fvft to an entity unaffiliated with the Corporation pursuant to the merger, 
consolidation, stock for stock exchange tender offer or similar transaction involving the 
Corporation; 

(vii) to a tract for employees of the Corporation established under a qualified employee 
benefit plan 

(viiD by a trust to such trust's beneficiaries; provided** any sh ^^=l^± 
the handTof anysuch transferee remain subject to the same restncUons on transfer as mey were 



when held by the transferor, or 



fix'* to an "affiliate" (as defined tit the Securities Act) of such stockholder, proved 
■h affiliate is an "accredited investor" (as defined in Regulation D promulgated under the 



that such affiliate is an 
Securities Act). 



ARTICLE V 



The Board of Directors of the corporation shall have the power to adopt, amend or repeal 
the Bylaws of the corporation. 

ARTICLE VI 

For the management of the business and for the conduct of the affairs of the corporation, 
and in further definition, limitation and regulation of *e powers of the ^raUo^of^ 
Actors and of its stockholders or any class thereof, as the case may be, it « further provided 

that: 

fA) The conduct of the affairs of the corporation shall be managed under the direction 
of the Board ofWora. The number of directors shall be fixed from time to tnne exclusively 
by resolution of the Board of Directors. 

«\ Notwithstanding the foregoing, provision of this Article VL each director shall 
hold office nntfl sucnlnWs successor is elected and qualified, or until such director's earlier 
Sk SgnauonTr^vS No decrease in the authorized number of directors conshtutmg the 
Board of Directors shall shorten the term of any incumbent director. 

(Q Following the closing of the corporation's initial public offering pursuant to an 
effecnve^egistranbn^Lnent under the Securities Act of 1933. as amended, coveting ^ offer 
ISZSSZm Stock to the public (the Wft^ QfferU^p no -nan shall be t^ n 
S the stockholders of the corporation except at an annual or special meeting of f^fSfS 
rm^ard^c with the Bylaws of the corporation, and no action shall be taken by the 

stockholders by written consent 

(D) Advance notice of stockholder nominations for the election of ^directors ; of the 
^nwration and of business to be brought by stockholders before any meeting of stockholders of 
*^rationshalVS given in thenSnner provided in the Bylaws of the corporation. Business 
^ctoTS^ meetings of stockholders shall be confined to the purpose or purposes stated 
in (he notice of meeting. 

(E) Subject to Section 6.5 of the Bylaws of the corporation, foUowiag the cloangof 
me m^Pubuc Offering, stockholders of the corporation holdn** 

f66-2/3%) of the corporation's outstanding votmg stock then entitled to vote at an 
Son^o^Sai have ti^wer to adopVamend or repeal Bylaws of the corporation. 
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. . • , **.vr- Aff-w the affirmative vote of the holders of 
Following *. ^^'^f^^^^o^, outing voting «ock 
« Icut sixty-six md wo-*^ t^J!^ *dng togctte- * . =ogl= «*•"<>• 



ARTICLE VTI 



■, neA bv U w „o director of the corporation shall bo personally 
To the fullest extent permitted by law, no director . Without limiting the 

lUb le for monetary damages for *^^eL£ Corporation Law is hereafter amended 
effect of the preceding sentence if ^ * ^ UabiUtyof a director, then the liability of 

» ^rt^raS " *■ "** ~* POTlittCd ^ ^ 

DelawaS General Corporation Law. as so amended. 

• ofth : K Awicie VH, nor the adoption of any provision 

Neither any amendment nor ^^^^ A^cle VII, shall eliminate, reduce or 
of this Certificate of ^orpcTaUon ^Dco^^t .^^ of a director of the corporation 

otherwise adversely f ^^i^^^ or'^onof such an inconsistent provision. 
a ^ sting at the time of such amendment, repeal opn 

. .^u' /-v«wm<» rti* afflrmalive vote of the holders of 

follows *>= ^^^J^^co^Snto^undtog vottag .took 
a. least sixty-si* »od P< S^^vX togethTu a single elm. shall bo re^cd 



THIS INTELLECTUAL PROPERTY ASSIGNMENT AND LICENSE AGREEMENT (the 
" Agreement '") is made by and between Optivision, Inc.. a California corporation ("Qprivisipn" or the 
"Assignee") and Optical Networks, Incorporated, a California corporation ("QHI" or the " Assignee "), 
effective as of the Qth day of January, 1998. 

A. WHEREAS, under the terms of that certain License Agreement, effective as of October 
29, 1997, a copv of which is attached hereto as Attachment A (the "License Agreement"), Optivision 
granted ONI a worldwide, royalty-bearing exclusive license, with right of sublicense, under certain of 
its intellectual property rights for the commercialization of certain photonics technology and related 
intellectual property i'n connection with the spin-off by Optivision of ONI (the " Initially Licensed 
Opn-vfrion TP"1: 

B. WHEREAS, various investors, including investors affiliated with Kleiner Perkins 
Caufield & Byers and Mohr, Davidow Ventures (such affiliated investors, collectively, the 
" Purchasers "^, have entered bto the Series B and C Preferred Stock Purchase Agreement, dated as of 
December 19,' 1997 (the "Ersfensd, Slack Emshasg Agreement"); 

C. WHEREAS, in sansfection of a condition of the Purchasers to the B Round Closing (as 
that" term is defined in the Preferred Stock Purchase Agreement), and in order to attract and retain a chief 
executive officer for ONI, Optivision and ONI are this date entering into this Agreement in order to 
provide ONI (i) from the date hereof until the C Round Closing Date (as that term is defined in the 
Preferred Stock Purchase Agreement) with an exclusive license under all of the intellectual property of 
Optivision described on Attachment B hereto (the "Pptjvjsipn Photonics IP") and any and all 
improvements, modifications, enhancements and other inventions or technology relating to the 
Optivision Photonics IP made by Optivision, including without limitation any United States and foreign 
patents and patent applications (including any substitutions, divisions, continuations, continuations-in- 
part, and patents of addition in respect thereof which are filed by Optivision or which claim inventions 
which are conceived and reduced to practice during the term of the License Agreement (the "Optivision 
p hnmrnV.! fP Tmnmvements "V and (ii) as of and from the C Round Closing Date, a transfer and 
assignment of its entire right, title and interest in all of.the Optivision Photonics IP, the Initially Licensed 
Optivision IP, and the Optivision Photonics IP Improvements; 

NOW, THEREFORE, in consideration of good and valuable consideration acknowledged by 
Assienor to have been received in full from Assignee: 

I . license , (a) Subject to the terms' atid conditions of this agreement, from the date hereof 
until the C Round Closing Date, Optivision hereby grants to ONI a worldwide, exclusive license, with, 
the right of sublicense, under the Optivision Photonics IP and the Optivision Photonics IP Improvements 
(for the purposes of this Section 1 only, such defined terms shall be deemed to be "Licensed Subject 
Matter" as that term is used under the License Agreement) '(») to make, have made, sell and use any 
services and/or goods, and to practice any method, process or procedure, resulting in, arising out ot, or 
related to the commercialization of the Licensed Subject Matter, and (ii) to otherwise exploit the 
Licensed Subject Matter for any and all Commercial Purposes (collectively with the grant provided for 
in clause (i), the "f j~n^ Applications^ and to have any of the Licensed Applications performed on 
its behalf by a third party. Nothing in this License Agreement shall be construed to grant ONI any right 



« 



Optivision Photonics IP Improver; 
out any infringement of the rights 
of the Series B and C Preferred ! 
s valid, enforceable and subsisting. 
Optivision Photonics IP Improve 
:>r patent rights of any third party, 
d is not otherwise aware of, any c 
ith regard to its use of the Optivisioi 
.ereby. 

•PT AS STATED ABOVE 
t EXPRESS, LMPLIED, STATU! 



'Liability . IN NO EVENT WILL 
AL, INDIRECT, INCIDENTAL ( 
) THIS AGREEMENT. 

d rnnfidentialitv. 

)sure . In connection with this A 
jence to disclose to Assignee, subje 
and Optivision Photonics IP Impi 
> the extent possessed by Assignor 

lential Information. Except as expr 
il and shall not publish or otherw 
es contemplated by this Agreement 
Sprint Communications Company 
shall not be unreasonably withheh 
nee as to the information so disclc 
Dvements licensed to Assignor by A 
y competent proof that. such inforn 

was generally available to the p 
losure to the Assignor, 

became generally available to the 
d other than through any act or omii 



was subsequendy lawfully disclose 



^under the Licensed Subject Matter for purposes other than the Licensed 
^specifically retained by Optivision. 

(b) Sections 22, 2.3, 2.4, 2.5, 2.6, 2.7, Articles 3 (except d 
Inot be perpetual or irrevocable), 4(except that none of the Licensed Sut 
f exclusive), 5, 6, 7, 8, 9, 10 (to the limited extent that such Article impos 
rupon Optivision), and Sections 1 1.1, 1 12, 11.4, 11.5, 11.6, 11.7, and 11. 
Lagree) of the License Agreement are hereby incorporated by reference anc 
; of this license grant. 

(c) The parties acknowledge and agree that, upon 

; hereof, the license grant contained in this Section 1(a) and the Section 
1 Section 1(b) shall terminate automatically in their entirety, such that S 
; survive or be of any force or effect, and that the parties owe no obligator 
1(a) and 1(b). 

2. Assignment . Subject to the terms and conditions of this 2 
; the sale of the Series C Preferred Stock of Assignee pursuant to the Prefer 
[ (the "Effective Date"), Assignor hereby irrevocably sells, assigns, transfer 
; Assignee hereby accepts the sale, assignment, transfer and conveyanc 

interest in and to the Optivision Photonics IP and Optivision Photonics U 
not limited to, the patent, and patent applications therein described, 
" Information possessed or licensed by Assignor as defined in the License i 

3. (Trant-Bacic of License- to Assignor. Assignee hereby 

: irrevocable, non-exclusive, non-transferable, royalty free license to make 
services and/or goods, and to practice any metHod, process or procedui 
; Optivision Photonics IP and Optivision Photonics IP Improvements that :. 
the sole purpose of performing Assignor's obligations under the outstandi 
[and the U.S. Government listed on Attachment C and Assignor and Spri 
I LP, provided that Assignor shall not have the right to sublicense, transfer 
; Assignee's prior written consent Except as may be necessary to pcrfc 
- contracts, Optivision shall not make, use or sell any goods or services usi: 
; Photonics IP or Optivision Photonics IP Improvements for any purpose 
'■ party any right thereunder for any purpose. . 

3. Warranties nf Title . Assignor hereby represents and waa 

(a) Assignor has the right to enter into and perfo 
r Agreement and to make this Assignment, and such Assignment is ■ 
• Optivision. To the best of Assignor's knowledge, the execution, deli 
; Agreement does not conflict with, violate, or breach any agreement of Ai 
{ of and holds all right, title and interest in and to the Optivision Photonic 
?IP Improvements, and has the right to use, sell, license, assign, transf 
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( C ) Permitted Use a nd reinsures. Assignee is hereby deemed the "owner" of the 
Optivision Photonics IP and Optivision Photonics IP Improvements effective upon this Assignment and 
'may use or disclose information disclosed to it by the Assignor without restriction. 

6 Fn n w A^urences . Assignor will cooperate with Assignee to enable Assignee to enjoy 
■to the fullest extent the right, title and interest herein conveyed. Such cooperation by Assignor shall 
; : nclude prompt production of pertinent facts and documents, giving of testimony, execution of petitions, 
oaths specifications,' declarations or other papers, and other assistance all to the extent reasonably 
necessary for the benefit of Assignee (a) for perfecting in Assignee the right, title and interest herein 
conveved- (b) for prosecuting patent applications; (c) for filing and prosecuting substitute, division^ 
continuing or additional applications covering any Optivision Photonics IP or Optivision Photonics ff 
Tmnrovements; (d) for interference or other priority proceedings involving any Optivision Photonics IP 
or Optivision Photonics IP Improvements; and (e) for legal proceedings involving Optivision Photonics 
TP or Optivision Photonics IP Improvements and any applications therefor and any patents granted 
thereon, including without limitation reissues and reexaminations, opposition proceedings, cancellation 
proceedings, priority contests, public use proceedings, infringement actions and court actions; provided, 
however, that the expense incurred by Assignor in providing such cooperation shall be paid by 
Assignee. 

7. M^ gellaneous - 

(a) fifwrmmg Law. This agreement and any dispute arising from the performance 
or breach hereof shall be governed by the laws of the United States of America and the State of 
California, without regard to that state's laws concerning conflicts or choice of laws. 

fb) Waiver Neither party may waive or release any of its rights or interests in this 
aereement except in writing. 'The failure of either party to assert a right hereunder or to insist .gm 
compliance with any term or condition of this agreement shall not constitute a waiver of that right or 
excuse a similar subsequent failure to perform any such term or condition. 

(c) Alignment. This agreement shall not be assignable by either parry to any third 
carry hereto without the written consent of the other party hereto and any such attempt to assign shall 
be void, provided, however, that Assignee shall have the right to assign this agreement to a successor 
to all or substantially all of its assets or business, whether by sale, merger or otherwise. Any permitted 
assignee or transferee shall agree in writing to.comply with all the terms and restrictions contained in 
this agreement ■ 

(d) T ni l T^ gnt Contractors . The relationship of the parties hereto^ is that of 
independent contractors. The parties hereto are not agents, partners or joint venturers of the other for 

- anypurpose as a resultof tHsagreement or the transactions contemplated thereby. 
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(,) Mate- AU»t,ces,^ U e B ^»'l«^^°»^^^2 
writing by ceSied o7^«ed mail to *. addles set forth below and stall be deemed receded 

on the actual date of receipt: 



If to Assignor 



If to Assignee: 



Optivision, Inc. 
3450 Hillside Avenue 
Palo Alto, CA 94304 



Attention: 

Optical Networks, Incorporated 
3450 Hillside Avenue 
Palo Alto, CA 94304 



Attention: 



_ . tm a _-. men » Exceot as otherwise provided in Section 1 hereof, this 
® C^^^^ th^ritL and oral, between the parties with respect to the 
agreen^tconsutut^the^ 

subject matter hereof; and all P"° r a ^^^^ 8 nuI1 J void and of no effect. No amendment 
expressed or imphed, are m ^ h ^ d ^tff«tiv7o" bmlg on either of the parties hereto unless 
or change hereof or addition hereto ^^^^authori^d representatives of the parties. The 
educed »^?J^tt7^^0a** D*e the License Agreement dated 
parties acto ^ ed ^^7^w^ the parties is hereby terminated in its entirety, such that no 

iSert^ 
the License Agreement 

M c. rr r ..nHA«i M . The provisions hereof shall mure to the benefit of, and 
(g) SUSgSSSgg ana n» 1 MB !_ and administrators of the parties hereto, 
be binding upon, the successors, assigns, heirs, executors, ana 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed 
by their authorized representatives as of the date first above written. 



OPTICAL NETWORKS, INCORPORATED 



OPTTVISION, INC 



By: 

Name: 
Title: . 



By: 



/ 



Name: 
TitleV". 
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ATTACHMENT A 
License Agreement 
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LICENSE AGREEMENT 



This LICENSE AGREEMENT (the "faBja aaaif ?! efiecove as of October 29, 1997 
-(the " E Sari v e Date"), is made by and b etwe en Optrvision, lnc_ a California corpoianon 
("Optivision'*), and Optical Networks, Incorporated, a California corporation PONT ). 

RECITALS 

A. WHEREAS, Optivision and ONI sre parties to thai certain Conmbution, Services and 
? Share Purchase Agreement dated as of October 29, 1997, under which they agreed to enter into this 

Agreement; 

B. WHEREAS, Optivision is the owner of ft 1 L ^* M palest and other rights and 

jn r < n i i i ijot relating to the szmnliaBeota operanon of single and znxzhxple wavelength lightwave 
communication actweefcs, and desires to giant ONI an exclusive license tmrfpr g«gh r?^Kt^ tn mmV^ 
use of such technology for commercial applications, and ONI desires to acquire such * license, on 
the terms and conditions set forth herein. 

NOW THEREFORE, it is agreed by snd bet w ee n the parries as follows: 



1. DEFINITIONS 



1.1 •' Plup ri g taJV Trrfr>rm*rirrrT shall me*n tnv xnA all mfbrmatjon p>w^ew4 nr Ua^eA hf 

Optivision having to do widi any form of optical devices, switches, connectors; systems; networks 
snd the protocols and applications used therein, of any kind, in any form and media wh atsoev er that 
is reasonably necessary for ONI to exercise its rights under Section 2.1 of this A g ree m ent, me taling , 
without Hmxtanon, (a) xuveuuons, whether or not patentable, whether or not reduced to practice, snd 
whether or not yet made the subject of a pending patent application or applications; (b) ideas and 
conceptions of potentially patentable subject matter, including, without limitation, any patent 
disclosures, wbrthcr or not reduced to practice; and whether or not yet made the subject of a pending 
parent application or applications; (c) copyrights (registered or otherwise) and registrations and 
applications for registraoon thereof and all nghts therein provided by '"*n f grippal \ 1 * ies or 
conventions; (d) coznpoter software, mdnrfmg, without limitation, source code, operating systems 
snd specifications; data, data bases, files and related documentation; (e) trade secrets and 
p pftfirfwittjt t^riv^cul and for?ip^ g mfbtmatton (including ideas, for^snlas, compositions, 
inventions, and conceptions of inventions whether patentable or unpatentable, and whether or not 
reduced to practice); (f) whether or not confidential, technology (including know-bow and show*- 
how), manufacturing and production processes and techniques, research and development 
information, drawings, sp ecafic anocs, designs, plans, prop aala, technical data, copyrightable worts, 
ffr^^ji^ nariaeting and bmmrn data, pricing tad cost information, business and marketing plans 
ad ^*^t^ and g*ppfer Kg* and informgiican? (g) enpteg *rrA tsmgfftU embodiments » n ***** 
foregoing, in whatever form or medium; and (h) all rights to obtain and rights to apply for patents, 
and to register txademarics and copyrights. 



f t i 



1 2 u ?Zlmf cK * n m rm (I) the paienl and patent applications set forth on Exhibit A 
■ hero, and (ii) any substitutions, divisions, continuations, coxmnoarions-in-part applications, and 
pr^wr of addition of (i) above. 

U ^ jpp^ Subject Mattel shall mean (i) the Patent, (ii) the ftuyii i m y Information, 
and, if so developed by ONL (Hi) the ONI Improvements, Upon prompt written notice fioox the 
parties as necessary to efiectuaie the following right, ONI shafl also have the 
l}^ ^ Subject Mairer any Untied States and foreign patents and patent applications (including any 
substitutions, divisions, continuations, catmnnations-in-pait, and paants of addition in respect 
thereof) which air filed by Optivision or which claim inventions which are conceived and reduced to 
practice during the tain of this Li ce nc e Agreement. 



1.4 f ftpiiii«iJ*IPm 



«h«n mean all purposes other than those purposes for which 



use rights have been fenm e d to governmental withies (other than those governmental agencies which 
have as their p ri ncipa l function the provision of civilian t nijnmTmVjiuaus functions) and inrinrirt , 
T^rkntTt Vrmr^arx, the practice, p mdnrrirm rrrnTrfamTre^ right to have manufact ured, sale and use of 
goods snd/or services using the Licenyri Subject Matter. 

1.5 "Li iaw d AwnKe«iions w shall have the rnraning .set forth in Section 2.1. 

1.5 Trreg Revenue" shall mean any and all amounts received by ONI resulting from, 
arising out o£ or related to the prarn'n-. production, manufacture, sale or use of produas and/or 
services t?g ^ n g the Licensed Subject Matter, computed in accordance with generally accepted 



1.7 " fforfidgnrf*! TTrTnrrrrgrrion" shall mean fx) any PiupoJcuxr Information, (ii) any 
mfrirmwri'rm nr mgtgrial in tangible fonn disclosed hereunder that is marfced as "Confirirnriar at the 
nmg it is delivered to the receiving party, and (Si) information disclosed orally hereundo' which is 
identified as "ConfidnmaT when disclosed and such disclosure of "Confidential" information is 
confirmed in writing within thirty (30) days by the disclosing party. 

2. LICENSE GRANT 

2.1 License, Subject to Sections 23 and 2.4 below, Optivision hereby grants to ONI a 
worldwide, exclusive license, with the right of sublicense, under the Lic*»aseri Subject Matter (I) to 
pake; have made, y? l 4 aad use any services and/or goods, and to practice any method, process or 
procedure, resulting in, arising out ot, or related to the commercialization of the Licensed Subject 
Matter, and (ii) to otherwise exploit the Licensed Subject Matter for any and all Commercial 
Purposes (collectively with the grant provided forin clause (i), the "Licensed Applications^ and to 
have any of the Licensed Applications pgfonned on its behalf by a third party. Nothing in this 
Licaisc Agreement shall be construed to grant ONI any right under the L irrraH Subject Matter for 
purposes other than the Licensed Applications, which rights are specifically retained by Optivision. 



12 -Non-Conr 



During the term hereof; Optivision agrees (D not to make, use or 



sell any goods or services usasg any aspect of the Licensed Subject Matter for any Commercial 
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Purpose, 2nd (u) not to grant any third party any right undo- the Licensed Subject Mai» for any 



23 Rft*'™"^ RjVhts. Optivision hereb y trains an exclusive transferable right to the 
Licensed Subject Matter for hs own technology development and purposes other than a Commercial 
Purpose. 

2.4' Qe ffl J gacaa l BlSfaB- Hie patties Tmrimrmd that the Iicmyri Subject Mailer may 
have trm developed under a funding agreement with the Gov t gran t of the United Stars and, if so. 
tfrgf the Government of the United States may have certain rights relative thereto. Optivision 
i r j' l r y n *^ ppA warrants that it (I) has complied and agrees to cuiiniiTtr to comply the teem of 
this Li cense Agreement with all laws and regulations applicable to such a Government funding 
g |i ii* m if* 2nd (n) has done and will continue to do all acts nrmury or conveni ent for the 
. protection of Optivision's rigixts to main owner ship of all inventions within die Liccaisrd Subject 
Mansx, jnri"^ n g discl o sing subject inventions to the Government and ele c t in g to retain titl g xn 
subject inventions. 

23 g?ph* nfTMH Parry. ONI understands that the Licensed Subject Matter may be 
subject to a research and development agreemat nrfncJ into by Ojxi vision and Sprint 
Communicarions Company LP CSffinQ. ONI acknowledges that this License Agreement is 
subject, in all mpc*. is, to the rights of 5 prim under such, agreement and agrees to hold any 
information it receives pcilni i nng to the existence of such agreemat, as well as any Proprietary 
Information (as that tens is ffrfrnrrl in such agreement) received Sum Sprint, cith e r directly or 
indirectly, confidcntiaL 

2.6 firwgmiinji t Rejnriaripgs. It is understood that Optivision is subject to United States 
laws and regulations controlling the eaport of technical data, computer software, laboratory 
prototypes and other commodities (mdudzng the Aims Export Control Act as tmrnrifxl, and the 
Export Administration Act of 1979), and that its obligations b g icniirirr are contingent on compliance 
with applicable United States export laws and reg ulations . The transfer of certain technical data and 
commodities may require a license from the cognizant agency of the United States Government 
and/or written assurances by ONI that ONI shall not export data or commodities to certain foreign 
counaies without prior approv al of such a gency . « 

2.7 Non-Use of Name. ONI shall not use the names Optivision, Optivision, Inc. or the 
names of any Optivision employee, or any adaptation thereof in any advertising, promotional or 
sales literature for the Licensed Applications without the prior written consent of Optivision, which 
consent shall not be unreasonably withheld, except that ONI may stss that it is licensed by 

Opti virion ends' one or more patents or applications comprising the l_\ r,jm mr f i Subject Mans: 
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3. GRANT BACK 



tr^^^^^^^r 7*^™°* ^ or technology relaxed to ' 

the Licensed Subject Mm the " PNJ TmnrTTYgmnTrD . ONIhejchygraffltoOptivisionaaan. 
e^rve. perpetual, worldwide, irrevocable, royalty-free license under the Licensed Subject Mraex 
to the O NT Improvements for use by Optivisioa for purpesa other tfattiCWereial 
^iT^S? ^.^^ " 001 *e *t to sublicense, transfer or assign rxfa bcensT 
wahwt ONIspncr wriacu cuaea . St^ license inch^d^ri^ to mate, u^sdl 
sublicense ONI Improvements fer purposes other than a Conanercai Purpose ONIaereesto 
disclose to Optivision ay ONI Inngovcmcna promptly upon d^ln^ tk^ r?£ 



ROYALTIES 



41 RgYa l OCg 10 Oprfvnf n a . In the event ma, during the tana of this License Agreaneat. 
ONI nay - earn &oss Revents m a calendar q of 5500,000, ONI shall prepare reports 

settmg forth m Grass Revenue for that and each successive calendar quarter during £mSS* 

o^^^J^^J^r 10 **** ^ 00) days after me end 

ofi^calencar quarter. In addmcnu caumnrnt with the delivery of tiie report, ONI shafl pay to 
Opo viaon an anaouat equal to one and one-half percent (1.5%) of the Gross Revenue fer thV 
Sttt'S^T*^? ""S? m the ^pon. Data relates to royamespayaM^^ 

S^SiS^i 'nSt^^I^^ fe ^P^^ be considered Ccafi to M 
bfen^axdsha^notbedzscW 

^1 and 92 hereof fa .theeveat that any of the Licensed SubjeaMtaercoamerc^by OM 
sfaafl beeon« non^cltave, or m OOTs reason^ 

^"S^S* amounts m order to practice or otherwise exploit theLicensed Appficatians; 

ONI may deduct fiom any royalties payable hereunder the amount ecmaily paid to sochTdW 



4-2 Audit ONI^n^ co ^^^ ai ^^^ rcc ^ 
us Groa Revenue &»j»Dd of not less than four (4) years fem the end of the fiscal quaru^o 
wmchtheypertanx ^«h«Wfcm*.W^ B ^3aS? 
reasonably acceptable to ONI to audit the books and records ofCWIpe^ mTnayWof 
myames to Opnvaon heroundcr, for the sole purpose of confirming £a=cmiy of tfa^uyX ' 

atOptmnonscucpenscdun^ If. however, such auolt reveals an 

uoflerpayment of five percent (5%) or more of the amount that should have ba» «rirf t« rw~~~. 
for the period audited, then ONI shall bear the expense of the au*n^In i^event oTanv ^^^^ 
underpayment of royalties. OMsha fl promptly remit tn Optivision ail amounts due plus interest • 
thereon at 10% per aimtm, prorated for the actual period of arrearage. «P«a«w« 



5. COMMERCIALIZATION 



ONI a grees to use commercially reasonable efforts to use the license gr anted herein to 
generate Gn» Revenue. - • 

fi. OWNERSHIP 

5.1 pjTtTvr'^'^n Ownership. Subject to the license contained in Section 2 above* 
ownership of the Iv-~^ Subject Matte; andtny other tnrbnrrf ogy, do uttacii t irinn or other 
mataals delivered to ONI hereunder, and ail intdlectnai property rights therein, including without 
limitation, copyrights, paarats, trade secrets, made worics and other proprietary rights, shall remain 
exclusively with Optivision and no rights e !J " ,pm ^ hereunder shall be construed to confer any 
addi tional rights upon ONI by implication, estoppel or otherwise. 

62 ONT Ownershfa Subject to the gram-back license uimannl in Section 3 above, and 
to Optivision' s ownership of any technology it produces as provided in Section 6.1 above, ownership 
of ONI T m|u uv >' m^Tr znd any other technology, doennenarian or other mscrials delivered to 
Opti vision hereunder* and all intellectual property rights therein, including without innxtation, 
copyrights, pr^^t trade sa-igts, mask wads and other proprietary rights, shall remain exdusivdy 
with ONI and no rights granted hereunder shall be construed to confer any additional rights upon 
Opdvision by implication, estoppel or otherwise. 

7. WARRANTIES OF OFTIVISION 

7.1 To the best of Opti vision's knowledge; the I i r rnwl Subject Mans does not and will 
not infringe the copyrights or trade secret rights or patent rights of any third party. 

72 The licenses granted to ONI buuurirr are exclusive; valid and enforceable irgarrst 
Optrvirion. Optivision has valid title to the L i&cnsrri Subject Matter or holds or will hold licenses 
therefor far the T™tr»1 Period and any Renewal Pniod (as such terms are drCuini bdow), &w of my 
claims or mr**" 1 1 b a nr*** 

73 EXCEPT AS STATED ABOVE IN SECTIONS 7.1 AND 72, OFTTVISION 
EXPRESSLY DISCLAIMS ANY WARRANTIES OR CONDITIONS, EXPRESS. IMPLIED, 
STATUTORY OR OTHERWISE EXCEPT AS STATED ABOVE IN SECTION 7.1, 
OPTIVISION MAKES NO REPRESENTATIONS AND EXTENDS NO WARRANTIES OR 
CONDITIONS OF ANY KIND, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT 
LIMITED TO. WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR 
PURPOSE AND, VALIDITY OF LICENSED TECHNOLOGY, PATENTED OR UNPATENTED. 
EXCEPT AS STATED ABOVE IN SECTION 7.1. OFTTVISION ASSUMES NO 
RESPONSIBILITIES OR LIABIL ITIES WHATSOEVER WITH RESPECT TO THE USE OF THE 
LICENSED SUBJECT MATTER 
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S. LIMITATION OF LIABILITY 

OPTTVISION'S LIABILITY ARISING OUT OF OR RELATED TO THIS LICEN^p 
AGREEMENT SHALL NOT EXCEED THE AMOUNTS RECEIVED^ Y OPTTV^ 
HEREUNDER. IN NO EVENT WILL OPTTVISION BE LIABLE FOR ANY SPEctTt 
CONSEQUENTIAL, INDIRECT, INCIDENTAL OR PUNITIVE DAMAGES ARISING OTrT or 
OR RELATED TO THIS LICENSE AGREEMENT, HOWEVER CaSS 
THEORY OF LIABILITY (INCLUDING NEGUGENCEL and ON ANY 



9. 



CONFIDENTIALITY 



9.1 



for the term of this License Agreement and te^thensdvLp^^^^,^ 1 ^ 
confidential and shall not publish or otherwise disclose sad shalLnouae feB^m^!^ e 
^ purposes ccru^Ia*d by this Lic^e Agrcane^ any Confidential hfeSSS h 

prny by ujm^ t - m proof that such Confidsanal Infossshon: 

t . .W , borogra^ytv^fc to t!= public or oth=ririKOT 0 f^ DtMc 
doamaiadtvidroprqmd rnw t i Jluiiui alywa^iDdipa^devdop^a 



ionnes,orottowueexerasngitsrigjtoheic^^ 

a^dam^^am « will give reasonable a<We notice to the latJc^rf =L j: . ^ 
and, except to the extent nappropriate in the «rfj«M^^ ^t P ^ . • ™ 0fflBe 
secuwcDBfideajaJtwoWrfSfaS^S 

order, or otherwise). * ^ m *™ ra to ro (wh^ 



9.3 PrtJfc Pigfogure. Except as others required by law, neither party shall issue a 
press relesse or make any other public disclosure of the terms of this I i cgsc Agr eement without tic 
prior approval of such press release or. public disclosure. Each party shall submit any such press 
release or public rfarfirra re to the other party.-and the recrrving party shall have fifteen (15) days to 
review and approve or disapprove any sudi press rdease or pubHc cfisdostxr^ IT the receiving party 
does not r esp ond within such fifteen (15) day period the press release or public disclosure *K»n be 
d eemed approved. In addition, if a public disclosure is required by law, the disclosing party shall 
provide copies of the disclosure rrysnnabiy in advance of such filing or other disclosure for the 
nondzsdosmg party's prior review and uinimrnT , 

10. INDEMNIFICATION 

EachofOMtndOpthori^ 
of any conflict' of inteest b ut w m i such counsel and the party being mdonnxSed or any other 
indemnitee hereunder) the other party and its directors, offi c e rs, employees, agents and subsidiaries 
from and against any and all claims, allegations, proceedings, hrem , liabilities, costs and exposes 
(including reasonable attorn e ys 9 fees) resulting &om the breach of the r qaesqaari o n s, covenants or 
i ranTainrri in this Li erase Agreement of ****h party. 



11. TERM AND TERMINATION 

1U lam. The term of this License Agreement shall djiuiulul* on the ESeaivc Dale 
and, lmlrrrt rariirr te a hi n in 1 as amfaor asd in this Section 11, cantbaefbrtwary-five (25)years 
6om the date hereof (the "Initial Period"). Upon the of the Tmn»l Period, this License 

Agr r r mrm sh al l be automatically renewed for successive pgiods of mafl) yar^h. 
Period") unless eariicr WTmnan^d as authorized in this Section 11. 

112 Isnamm (a) At the end oftfae Initial Period or any Renewal Period, either party 
shall hsxz the right to termmztt this License Agreement upon sixty (60) days written notice to the 
other party. 

(b) ONI dull have the right to ternrinaae this License Agreement «• »ny tim* M ^ 
( 6) mon ths' notice t o Optivi gon. and upon paymemofaa«iiiDunsdneOptiviriontfarpugtiti» 
efTccuve date of the tu niimijon. 

U- 3 Ainuil' i hfig Tgn ai n a apn . This License Agreement xarasnxat tmotnadcally i£ (a) 
wkfamnme (9) inonthsfiro the date hereof 

of 52,000,000; (b) within forty-eight (4S) months oftfae date of me License Agreement, ONI finis to 
meet the applicable Gross Revenue threshold specified inSecnon 4.1; or (c) during the Initial Period 
or my subsequent Renewal Period, having ma such threshold, ONI bah to m-rt such threshold fix- 
four (4) of the next eight (S) successive fiscal i 



11.4 THnm a ripTi by Optivfrinn Should ONI fiul to make any payment whatsoever due 
and payable to Optivision hereunder, Optivisioa shall have the right to terrmrat.. this License 
Agreement enectrve on thirty f30) days' notice. tml«s nisn c wr ^i-. ,n ^ pry™-^ ^ 
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Optrviaon wid£n said thirty (30) day period Upon the expiration of the thirty (30) day period, if 
ONI shall not have made ail such paymsro to Optrvision, the rights, privileges and licrae granted 
hereunder shall automsncaliy terminate. 

llj Jsnaasaisa for Breach, DgfaalL- Upon any marrrial breach or default of this License 
Agreement by ONI other than those occur re nce s set out in Section 1 1.4 above, which shall always 
take prmvirnn- over any rnaftrrrH breach or default referred to in this Section 1 1.5(a), Optiviaan 
shall have the right to terminate this License Agirr rirm and the rights, privileges and license gamed 
hereunder eff e c rive on ninety (90) days' notice to ONL ***** sanation *fc*n frp m m» ^n r^^^ y 
effective unless ONI shall have aired any such material breach or default prior to the expiration of 
the ninety (90) day period. 

(b) Upon any material breach or default of this License Agreement by Optivirion, 
ONI shall have the right to terminate this License Agreement and the "E**«. privileges and license 
granted hereunder effective on ninety (90) days' notice to Optrraion. Scch termination shall became 
automatically cficuivc unless Optzvision shall have cured any such material breach or default prior 
to the expiration of the ninety (90) day period. 

11.6 Effects ofJTwrtivMgv. All rights and licenses granted to a party under or pursuant to 
this License Agreement are, and shall otherwise be desned to be, for purposes of Section 365(n) of 
the US. Bankruptcy Code (1 1 US.C. 101, ctscq.), licenses to rights ofintdlecmal property" as 
defined thereunder. Notwith standfng any provision contained herein to the contmy , if a party that is 
a licensor of intellectual property hereunder is underany proceeding under the Bankruptcy Code and 
the trustee in bankruptcy of such parry, or the parry, as a debtor in possession, rightfully elects to 

i eject this License Agreement, the party to whom such intellectual yiupuly has been licensed may, 
in accordance with 11 U.S.C Section 365(nXl) and (2% retain any and all rights hereunder granted 
to it, to the maximum exient p c miirlcd by law, subject to the payments, if any, specified herein. 

11.7 Effect of Rrgggh o^JpfnnffHn m 

11.7.1 Acrrpsd OMiwiiiiJiis. Termf narion of das license Agreement for any reason 
shall not release any party becto from any liability which, at tfag m» of p yh t^rmMmrm has 
already accrued to the other party or which is attributable to a period prior to such termination nor 
preclude either party from pursuing all rights and remedies it may have l^ J i» mj ri-T or at law or in 
equity with resp e c t to any breach of this License Agreement 

1 1.7.2 ff^ti^Tw nf Material^ Upon any termination of this License Agreement, ONI 
and Optrnrion shall promptly return to the other parry all Confidcnaal Information received feorn the 
other party. 

11.8 SgPTVttJ. Sections 1,6, 7, 8, 9, 10, i 1.7, and 12 shall survive the expiration or 
termination of this License Agreement for any reason. 
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12. MISCELLANEOUS 



12.1 fioverngp Law. Tib license "Agreement and any dispute arising irom the 
performance or breach hereof shall be governed by the laws of the United States of Amoica »~* the 
State of California, without regard to that state's laws concerning conflicts or choice of laws. 



122 Wjnsr- Neither party may waive or release any of its rights or interests in this 
License A gn ■■ acat except in writing. The figure of either party to assert a tight hcre mdg orio 
insist npon mHipffanrr with any tenn or condition of this License Agreement shall not consriime a 
waiver of that right or excuse a similar snhsequear feDure to perform any such tena or w 

12J Asammat This License Agreement shall not be assignable by either party to any 
third party hereto without the written cui&ajt of the other party hereto and any such attempt to assign 
shall be void, provided, however, that ONI shaU have the right to assign this license A 
successor to all or substantially all of its assets or business, whether by sale; mager or othe r wise. 
Any permitted assigne e or transferee shall agree in writing to comply with all the terms and 
restrictions cormfnrd in this License Agreement 

124 ladgpttflfc) ft CPI Hi fllrlLlia. The re&tionsbip of the parties hereto is that of mdepeadsit 
contractor*. The parries hereto are not deemed to be agents, ^uitnni or joint ventsra of the others 
for any purpose as a result o f this License Agreement or the transactions contemplated thereby. 



125 Nfltisa- All notices, requests and other communications hereunder shall be gxvrn in 
writing by cssrified or registered mail to the addrcra set forfi bdow and sfaaU be deemed rrcc^ 
on the trtTTil riitr of receipc 

If to Optivisaom Optivisbn, Inc. 

3450 Hillside Avenue 
Palo Alto, CA 

If to ONI: Optical Networks, Incarporsrcd 

3450 Hillside Avenue i 
• PaloAto,CA 



126 No Micd r,fgas& No rights or licenses with respect to the Ucrased Subject 
Matter are granted or deemed granted hacunder or in connection herewith, otha* than those rights 



127 Cgmrrlflg Agasmat This License Agreement constitutes the cad re agre ement, both 
written and oral, between the parties with respect to the. subject maner hereof; and all prior 
agreements mpmmg the subject matter hereof; cither written or oral, expressed or implied, cr 
agggriandcancdcd,an^TO No amendment or change hereof or 

aAStion hereto shall be effective or binding on either of die parries herna tm)-^ Trfoctd to writing 
and executed by the respective duly authorized lL^cseuutuves of Optivirion and ONL 
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12J5 Wgaoipfs. The captions to the sections znd paragraphs hereof are not a parr of this 
License Agreement, but are frrrhiHrri merely for tou v ffuiense of refemce only and ***»H Mt g fe l its 
^se^^02S^ or jnicipr^ssQo^L 

IN WITNESS WHEREOF, the panics hereto have caused this License Agreement to be duly 
ex ea a c d by their eamorized r e pres enaiives as of the Effective Dale. 



OPTICAL NETWORKS, INCORPORATED OPTTVISION, INC 
Br l **** 

NemcrL ^2 g Pffc' Nine: >^^> £^2^1 

rale: t OA, Title: fr**,J~*- 
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EXHIBIT A 
Patent 



Hm* AppMon, fig a, J^any 10, 1 997, enmied "Meiod «nd Appnaa for Sixmtaous 
Oparoon of Single md Muteple Waveleggth Ligfenwv* Commumcanon Networks- 



- ATTACHMENT B 
Description of Intellectual Property Assigned to ONI 



I* 

J 



Patents granted: 



Section V. Intellectual property contributed to ONI 

ical bus using controllable optical devices". 



The patent describes a bi-directional optical data bus as well as bus interfaces for applications in high 
speed optical blackpianes where data is placed or removed from the bus by dynamically controlling 
optical coupler elements. J 6 

Patents Filed: 

"Lensed Planar Optical Waveguides for Packaging Optoelectronic Devices " 
Filed: June 7, 1995 

This patent application describes the process for making self-aligned macro-lenses on the ends of 
waveguides for applications toward low<ost, higher coupling uniformity, low-complexity packaeine 
for laser arrays or photodetector arrays. 

"In-Line Ppjymeric Construct for Modulators, Filters, Switches and Other Electro-Optic 
Devices" * 
Filed- July 1 6, 1 996 (USSN:08/683,056) 

Provisional Patent Applications: 

"Method and apparatus for simultaneous operation of single and multiple wavelength lightwave 
communication networks". 

Serial No. 60/038, 149 Filed: February 10, 1997 (Townsend and Townsend and Crew Palo Alto) 
This provisional patent application consists of over 75 pages of description, diagrams and 
documents related to the various concepts, methods, and possible implementations of optical- 
switchmg-nodes (OSN) for network restoration. It encompasses a wide area of intellectual property 
that will be defined with particular claims by February 1 0, 1 998 as a single or multiple patent 
applications, all retaining the original date of disclosure. 

"* * 

■ t. 

Intellectual PrmrfY related to the Mtowfar fdocomfnfrrf. hnnfcm— »j nn T l 

Protects in progress); 

1 . Optical Switching and Network Hrnnp, 

• Just-In-Time Switching - This signalling protocol is designed to take advantage of fast 
reconfiguration of optical switches and provides means of achieving high utilization of multi- 
wavelength optical networks. This protocol is fcejpg impjgisDtei i n *« P nW, ?? ^ \ ir r-Tfr frr 
WD n nan of rhr MONET WDM S i^i ^ w^;^ 

development work along with fast optical switches based on Opti vision wavelength selecting and 



rw^-sdcc^ and wavelengm-convetting optica, cross-conne* W* — 

unto) for fast optical data networks. ^ .j^^ ualyja, 

THiih speed network ana^zer ^ Labs," a modmar set of equipment destined to 

designed in cooperation with Los ^™^^m«nt. manu&cturing, and maintenance. 

^ * r^S^^ atm/sonet oc ' l2c - °" 8c - 

StSe^ea P^^S^SS - «*» * **** 

. HIPPI-SONET Gateway: This ea ^'^TmPI n«wo*s through SONET fiber. This gateway 
. t0 previde mo required taemonnecuon oftwo J^^^Xo* switch. The transport of 
be connected to a HIPPI host ^"^.fcifl boas and HIPPI data words can 
ISSSltSlSSSSS <U aUo includes HIPP! buffers 

as well as HIPPI repealers. 

° A coC^taplementadon of wavelength specified paths in lightwave networks over various 

fiber ropologiea with ^^*f f length multiplexing components and «,uipment with 
^^KC-i- as we P U as dynamic proviaioning (rounng) of 

-** - opOTdon of opdraIly rcs,onble Uetawive Deworb ° f 

rtemXLtSplemenmuons of using optica! switching modes for procuring optical pad* on 
demand in large scale optical "J™**- • ^ ^ confi6UIa ble optical add -drop 

r w av r Ehsiante r » roup 

fffieu^J^ Loweo^dhigher 
parfo^anoe tat ^.^^^l^^tegy currently bemg davdoped. 

SCwons: WDMoptica.netw^whare.a^rarmyscanbeuaodm^on.ofn-n, 
wavelengths for transmission. 
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Parallel Fiber-optic Links 

• Ruegedized parallel fiber-optic links currently being developed for NASA. These links provide > 
1 Gb/s throughput, and utilize MCM and silicon V-groove technology. 

• Target applications: Spacecraft and aircraft networks and busses. 

MEMS-Based Fiber-Optic Switches 

• Unique optical switching architecture based on MEMs micromirrors allowing optical switches of 
size 1024 xl024 or larger to be achieved with reasonable hardware complexity and cost. 

• MEMS optical switching experiments at Optivision have provided useful insight into switch 
implementation issues. 

• Details of Optivision's architecture in signed laboratory notebook dated 5/8/97. 

• Target applications: Large fiber-optic cross-connect matrices for optical networks. 

Polymer Modulators 

• Modulators suitable for digital and analog transmission at > 20 Ghz bandwith. 

• Lower cost and lower insertion loss than existing modulators. 

• Target applications: Digital transmission systems and CATV. 

r Photonic Interconnects and Processors Group 
Free Space Parallel Interconnects 

The primary area that may hold EP in the PIP group comes under the broad heading of free space 
parallel optical interconnects. The group has put together a number of systems and there is likely IP 
relating to assembly techniques, optical configurations, opto-electro-mechanical systems, 
architectures for systems, and interconnects constructed using these techniques. There is also unique 
knowhow relating to high performance cell or packet switch architectures. An extension to the 
Optivision patent for optical busses was abandoned because of concerns about likely utility, but a 
new patent for this architecture could be pursued. - 

Logic Processor Architectures 

Optivision is working on a government contract to provide a specialized processor capable of doing 
logic operations on a cell or packet-based streams of data at rates exceeding lOGbps. We are likely 
to have or be about to generate some intellectual property on architectures, methods and optical 
configuration for performing these functions. 

Interconnects for and Testing of 3D optical memories 

Optivision has previously done work on architectures for interconnects t high capacity 3D optical 
memories and is currently working to build test system for these kinds of memories. We are in a • 
position to generate IP relating to the interconnects and Standards for how these devices will be used. 

Optical Interconnects for cryogenic electronics 

Optivision may have some IP on approaches for providing optical interconnects to cryogenic 
electronics (primarily for infrared imagers but suitable for other cyroelectronics). . 

WUL.-0DMA\PCD0CS\SQL2UO49W -3- . . 



Optrvision Photonics Invention Disclosures 12/97 



(prepared by Gary C Bjorkiund; 12^1/97) 



u 


Invention 


Inventors 


Description/Applications 


1 


Overlay Operation of Packet Data 
Network over SONET through Use of 
Space Division Optical Switching 
Systems 


R_ Sharma 


Allows graceful addition of IP and ATM packet 
services without requiring additional SONET 
ajjm equipment 


2 


Integration of OSN Switch with WDM 
Terminal 


R. Sharma 


Allows Integration of switching capability with I 
WDM terminal equipment j 


3 


Combination of Configurable 
Wavelength Add-Drop Multiplexers 
with Optical Switching 


R. Sharma 


Configurable provisioning of wavelengths and 
capacity 


4 


OSN Sub-Module 


R. Sharma 


Enables re-use of protection WDM terminals as 
regenerators j 


c 
J 


awPiCi AL/IVj UllSI OpCZ aOUKj 




map tcs mieropcraDtiiry witn i $ 


6 


Optical Switching Systems for 

Pmninns DnrtntI Path* nn T^^mano 1 in 

a Nationwide Telecommunications 
Network 


R. Sharma 


Enables DOD customer to establish a secure data j 
poui using proiccuon noers wnnoui ncea ror i 
signaling to Telco equipment 


7 

r 


Mprlm Werworie AnaJvzer Architecture 


J. Parker 


Overall soomach fpjmfnnff m^^nlar H^^Iim 1 


8 


Merlin Network Analyzer Core Design 


J.Parker 


Clocked RAM with control FPGAs | . 


? 


Fast Reconfiguration of Optical 
Switches 


J.Parker 
* 


Fast hardware assisted arbitration in SCU provides 
switch reconfiguration time 2 to 3 orders of 
magnitude more rapid than prior art for optical 
switch network elements • j 


10 


MEMS Optical Switch 


R. Kalman 


A Fourier-based architecture that takes advantage 
of the small size and integraability of MEMS to . 
provide a large NxN optical switching fabric • j 


II 


Fiber Positioning Algorithm 


R. Kalman 


Algorithm for automated positioning of optical, 
fibers for opto-electronic packaging j 


12 


ATM Switch Architecture 


vL Derstine 


Architecture for time mutliplexed crossbar packet 
switch that can be implemented using free space j 
digital optics 1 


13 


Optical Interconnect Configuration 


vL Derstine 


Optical configuration of highly parallel optical 
interconnect between closely spaced electronic ' 
boards J 


14 


Microlens Alignment Technique 


vL Derstine 


Specific implementation of basic idea from McGill 
U for precision lateral alignment between spariaHy I 
separated planar surfaces | 
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Invention 


Inventors 


Description/Applications 


15 


Monolithic Optical Beam Combining 
Units 


M. Derstine 


Provides monolithic building block for assembly of 
free space digital optics systems 


16 


Optical Logic Processor 


M. Derstine 


Architectural concepts for systems that can permute 
data 


17 


Linearized Directional Coupler 
Modulator 


R. Weverfca 


Method for designing PILF and other types of 
modulators with highly linear transfer functions 


IS 


PILF Modulator with Small Core Fiber 


R. Weverfca 


A more efficient PILF modulator design using 
stronger evanescent coupling 


19 


PILF Modulator with Low Index 
Buffer Layer 


JL Weverfca 


A more efficient PILF modulator design using 
modes near cutoff 


20 


PILF Modulator with Loss/Gain 
Modulation in the Over layer 


R. Weverfca 


Uses electrical or optical pumping of gain medium 
for modulation 


21 


PILF Modulator with Fiber Grating 


R. Weverfca . 


Uses modulation of the polymer index to modulate 
the effective fl in the fiber and change grating 
center wavelength 


22 


PILF Modulator with Beat-Frequency 
Fiber Grating 


R. Weverka 


Uses low frequency beat-frequency fiber grating to 
provide &0 necessary to couple efficiently from 
Sber to waveguide modes 


23 


PILF Innacavity Fiber Laser 
Modulator 


R. Weverfca 


Jses PILF as low insertion loss modulator that can 
function as an intracavity modulator for lasers or 
other resonant opto-electronic devices 


24 


PILF Modulator/Filter with Thermo- 
Optic Polymer 


R. Weverka 
R.KII ' 
G. Bjorklund 


Uses the large index change that can be achieved in 
polymers through the therm o-optic effect to 
>rovide greatly increased PILF tuning range 


23 


Traveling Wave Detector Based on 
Fiber Half Coupler Substrate 


R. Weverka 
(Opri vis ion) . 
A. Knoesen 
(UC Davis) 


Uses fiber half coupler substrate to deliver optical 
power to an array of photodetectors in a phase 
matched manner 


26 


High Power Photodetector 


R. Hill ? 
R. Weverka 


General scheme for optical fen-out, RF fan-in for 
distributed photodetectors 




imcicni mirvi rnotoaetector 


p tj;i| * 
f\- run / 

R. Weverfca 


use ot lensiet arrays ana oittractjve opocaj 
elements to increase the efficiency of MSM 
photodetectors 


28 


Variable Optical Delay Line with 
Increased Resolution 


R. Weverka 


Jse of differential dispersion between two different 
ibers containing sets of fiber gratings to achieve 
smaller minimum delay 


29 


Optical Switch Based on Magneto- , 
Optic Effect 


R. Weverka 


se of current controlled magneto-optic crystal 
ement inside of Sagnac Interferometer to provide 
xas and switching 
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Invention 


Inventors 


Description/Application* 


30 


IxK Rotating MEMS Deflector Switch 


R. Weverfca 


Use of optica] element mounted on rotating MEMS 
base to provide controlled angular deflection for 
I xN switch 
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